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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

(Docket No. WPDA-1}

Application for a Waiver of Preemption
Determination New York
Clity Fire Department Regulations
Governing Pickup/Deilvery -
Transportation of Flammable and
Combustible Liquids and Flammable
and Compressed Gases

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTIONR: Public notice and invitation to
comment.

SUMMARY: The City of New York has
applied for an administrative
determination waiving preemption,
under the Hazardous Materials
Transportation Act (HMTA), of certain
provisions of New York City Fire
Department directives. Those regulatory
provisions concern the transportation of
flammable and combustible liquids and
flammable and compressed gases for
pickup or delivery within New York
City.

DATES: Comments received on or before
December 13, 1991, and rebuttal
comments received on or before January
17, 1992, will be considered before an
administrative ruling is issued by the
Associate Administratoe for Hazardous
Materials Safety, Research and Special
Programs Administration. Rebuttal
comments may discuss only those issues
raised by comments received during the
initia] comment period and may not
discuss new issues.

ADORESSES: The application and any
comments received may be reviewed in
the Dockets Unit, Research and Special
Programs Administration, room 8421,
Nassif Building. 400 Saventh Street, SW.,
Washington, DC 20590-0001. Comments
and rebuttal comments on tha
application may be submitted to the-
Dockets Unit at the above address, and
should include the Docket Number
{WPDA-1). Three copies are requested.
A copy of each comment and rebuttal
comment must also be sent to Grace
Goodman, Esq., Asst. Corporation
Counsel, Law Department, The City of
New York, 100 Church Street, room 6 F
41, New York, NY 10007; John ]. Collins,
Esq.!ATA Litigation Center, American
Trucking Associations, 2200 Mill Road,
6th Floor, Alexandria, VA 22314; and
Timothy L. Harker, Esq., The Harker
Firm, 5301 Wisconsin Avenue NW., suite
740, Washington, DC 2001S5. A
certification that a copy has been sent to
each person must also be included with

the comment. (The following firmat is.
suggested: "l hereby certify that coples.
of this comment have been sent to Ms.
Goodman and Messrs. Collins and
Harker at the addresses specified in the
Federal Register.")

FOR FURTHER INFORMATION CONTACT:
Edward H. Bonekemper, I1I, Assistant
Chief Counsel for Hazardous Materials
Safety, Office of the Chief Counsel,
Research and Special Programs
Administration, 400 Seventh Strest SW.,
Washington, DC 20500-0001, telephone
number 202-366-4400.

SUPPLEMENTARY INFORMATIONS

1 Proempiion Under the HMTA

The preemption provisions of the
Hazardous Materials Transportation
Act (HMTA), 49 app. U.S.C. 1801 ot 369..
were amended by the Hazardous
Materials Transportation Uniform
Safety Act of 1990 (HMTUSA), Public
Law 101-615. The Research and Special
Programs Administration's (RSPA's)
regulations have been revised to reflect
these changes. 56 FR 8616 (Feh. 23, 1991);.
56 FR 15510 (Apr. 17, 1991).

With two exceptions (discussed
below), Section 105(a)(4) of the HMTA.,
49 app. U.S.C. 1811{a){4), preempts “amry
law, , order, ruling,
or other requirement of a Stata or
political subdivision thereof or an Indian
tribe” which concerna a “covered
subject” and “is not substantively the
same” as eny provision of the HMTA ox
any reg\ﬂaﬁ&n undgr tha_ln]::rovmou
concernaing thatsubject. The “coversd
subjects” sre defined in section 105(a}{35:
as:

(i) The designation, description, and
dau;tﬁgﬂon of hazardous mal:!rhh.

(). The:packing, repacking, hendiing,
labeling, marking, and placarding of
hazardous materials.

{§11] Thre preparation, execution, and
use of shipping documents pertaining to
hazardous materials and requirements
respecting the mumber, content; snd
placement of such documents.

{iv) The written notification,
recording, and reporting of the
unintentional release in transportation:
of hazardous materials.

(v) The design, manufacturing,
fabrication, marking, maintenamae,
reconditioning, repairing, or testingofa
package or container which is
represented, marked, certified. oz sld&
as qualified for use in the transperte tiles
of hazardous materials.

RSPA has issued a Notice c:g!hpod
Rulemaking proposing a specifie
definition for the term “substamivelisthe
same.” 56 FR 36092 (Aug. 1, 19958

In addition, section 105(b)(4) el - -
HMTA, 49 app. U.S.C. 1804{b){45

addresses the preemption standards for
Bazardous materials highway routing
requirements. The Secretary of
Transportation has delegated
responsibility for those highway routing
issues, including the issuance of
preemption determinations on highway
routing issues to the Federal Highway
Administration. 58 FR 31343 (July 10,
1981}

Fimally, section 112(a) of the HMTA.,
48 app. U.S.C. 1811{a), provides that,
with two exceptiona discussed below,
State, political subdivision and Indian
tribe requirements not covered by those
section 105 {a) or (b} provisions are
preempted if —

(1) Compliance with both the State or
political subdivision or Indian Tribe )
requirement and any requirement of (the
HMTA) or of a regulation issued under (the
HMTA) is not possible, (or)

(2) The State or political subdivision or
Indian tribe requirement as applied or
enforced creates an abstacle to the
sccomplishment and execution of (the
FBMTA]) or the regulations issued under (the
HMTA}* * *.

As indicated in the preamble to the
fnal regulation implementing the
HMTUSA preemption provisions, 56 FR
at 8617 (Feb. 28, 1991), Congress, in
section 112, codified the “dual
compliance” and “obstacle” standards
which RSPA previously had adopted by
regulation and used in issuing its
advisamy inconsistency rulings.

Thetwo exceptions to preemption
referred to above are for: (1) State, local
or Indian tribe requirements “otherwise
suthorized by Federal law" and (2)
Mate, local or Indian tribe requirements
for which preemption has been waived
By the Secretary of Transportation.

All of the above-described preemption
standards are in RSPA's regulations at
49 CFR 107.202

Congress also provided, in section
T12(c) of the HMTA. for issuance of
binding preemption determinations to
peplace the advisory inconsistency
wilings previously issued by RSPA. Any
directly affected person may apply for a
detesmination whether a State, political
sulkllaidion or Indian tribe requirement
fa preempted by the HMTA. A party to a
pmeemption determination proceeding
mmy seek judicial review of the
determination in U.S. district court
within 60 days after the determination
Wncomes final.

The Secretary of Transportation has
diegated authority to issue preemption
dstesminations, except for those
e highway routing issues, to
MBBE: 88 FR 31343 (July 10, 1991).

'Associate Administrator for
ous Materials Safety issues those
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determinations. RSPA's regulations
concerning preemption determinations
were issued on February 28, 1991 (56 FR
8616), and are at 49 CFR 107.203-211 and
107.227.

2. Waiver of Preemption

Similarly. Congress provided, in
section 112(d) of the HMTA, for
Secretarial issuance of waiver of
preemption determinations to replace
the nonpreemption determinations
previously issued by RSPA. Any State or
local government or Indian tribe may
apply for a waiver of preemption
concerning any of its requirements
which it acknowledges is preempted by
the HMTA.

The Secretary may waive preemption
of that requirement upon determining
that it: (1) Affords an equal or greater
level of protection to the public than is
afforded by the requirements of the
HMTA or the regulations issued under
the HMTA, and (2) does not
unreasonably burden commerce. A
party to a waiver of preemption
determination proceeding may seek
judicial review of the determination in
U.S. district court within 80 days after
the determination becomes final.

The Secretary of Transportation has
delegated authority to issue waiver of
preemption determinations, except for
those concerning highway routing
issues, to RSPA. 56 FR 31343 (July 10,
1991). RSPA's Associate Administrator
for Hazardous Materials Safety issues
those determinations. RSPA’s
regulations concerning waiver of
preemption determinations were issued
on February 28, 1991 (56 FR 8618) and
April 17, 1991 (56 FR 15510), and are at
49 CFR 107.215-227.

In issuing its waiver of preemption
determinations under the HMTA, RSPA
is guided by the principles enunciated in
Executive Order No. 12,612 entitled
“Federalism” {52 FR 41685, Oct. 30,
1987). Section 4(a) of that Executive
Order authorizes preemption of State
laws only when the statute contains an
express preemption provision, there is
other firm and palpable evidence of
Congressional intent to preempt, or the
exercise of state authority directly
conflicts with the exercise of Federal
authority. The HMTA, of course,
contains several express preemption
provisions, which RSPA has
implemented through regulations.
However, there are statements of policy
in that Executive Order which may be
relevant to the discretionary decision
whether to waive preemption if the two
requirements for waiver are met.

3. The Application for a Waiver of
Preemption Determination

On October 9, 1991, the City of New
York submitted an application for a
waiver of preemption determination,
which is reproduced in critical part as
appendix A to this notice. .

Several exhibits were enclosed with
the City’s application. They are
available for examination at, and copies
of them are available at no cost from,
the Dockets Unit, Research and Special
Frograms Administration, room 8421,
Nassif Building, 400 Seventh Street, SW.
20590-0001, telephone 202-368-4453. The
City requirements at isgue in this
proceeding were determined to be
preempted in Inconsistency Ruling 22
{TR-22) (52 FR 46574, Dec. 8, 1987;
correction, 52 FR 49107, Dec. 29, 1987)
and in the RSPA Administrator’s
Decision on Appeal {IR-22{A)) {54 FR
26898, June 23, 1989). According to an
October 29, 1991 letter from the City to
RSPA, on October 18, 1991, in National
Paint & Coatings Ass'n et al. v. City of
New York et al. Index No. CV 844525
(ERK), the United States District Court
for the Eastern District of New York
issued an order confirming that the City
has acknowledged preemption of its
requirements. That decision is
reproduced as appendix B to this notice.

4. Request for Temporary Stay of
Preemption

In its application, the City also
requested a temporary stay of
preemption as to the regulations which
are the subject of its application. In its
October 29 letter, the City stated that,
because the District Judge in the Federal
Court litigation had provided for
temporary relief for 150 days, RSPA
need not rule on the request at this time.
However, the City requested notice and
an opportunity to renew its request if no
determination is issued by March 15,
1992.

Although no request for a temporary
stay of preemption is pending at this
time, all parties should be aware that
there is no authority in the HMTA for |

the Secretary or RSPA to temporarily \1
stay preemption. The authority to grant "

such relief lies, if anywhere, with the
courts.

5. Public Comment

Comment should be limited to the
following issues: (1) Whether the
specified City regulations afford an
equal or greater level of protection to
the public than is afforded by the
requirements of the HMTA or
regulations issued under the HMTA; (2)
whether those requirements do not
unreasonably burden commerce, and (3)

whether RSPA should grant the waiver
request if it makes affirmative findings
on issues (1) and (2).

Persons intending to comment on the
application should review the standards
and procedures governing the
Department's consideration of
applications for waiver of premption
determinations found at 49 CFR 107.215-
107.225.

Issued in Washington, DC on November 8,
1291,

Alan . Roberts,

Associate Administrator for Hazardous
Materials Safety.

Appendix A—Application of the City of New
York for a Waiver of Preemption
Determination Concerning New York
City Fire Department Regulations
Governing Pickup/Delivery
Transportation of Flammable and
Combustible Liquids and Flammable and
Compressed Gases

Before the Associate Administrator for
Hazardous Material Safety of the
Research and Special Projects
Administration of the United States
Department of Transportation

Application for @ Waiver of Preemption
Pursuant to 49 U.S.C. 1811(b) and 49
CFR 107.215 et seq. by the City of New
York and Its Fire Department

Dated: October 10, 1991.
O. Peter Sherwood,
Corporation Counsel of the City of New York,
Attorney for Applicant, 100 Church Street,
New York, New York 10007, (212) 788-0963,
Crace Goodman, of Counsel.

Table of Contents
Preliminary Statement

1. Texts of Regulations As To Which Waiver
Is Sought.
A. Regulations establishing capacity limits.
B. Regulations on tank construction.
C. Regulations on chassis and
combinations to be permitted.
D. Miscellaneous equipment and handling
regulations.
E. Painting and marking of gasoline trucks.
F. Truck uses requiring special permission.
G. Inspection and Permit system.
IL. Orders Besring On The Application.
IIL. Provisions With Which The Directives
Are Inconsistent.

Argument
IV. The City’s Regulations Meet The
Standards For Waiver.
A. An Equal or Greater Level of Protection
To The Public.
1. Capacity Limits.
2. Construction factors: ateel, thickness,
shape baffles.
3. Type of chassis: limits on trailers.
4. Other equipment and handling rules:
Gravity discharge, cylinder restraints; no

smoking.
S. Painting and Marking of Gasoline
Trucks.
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8. Emergency Transfers of Product.
7. Inspection and Permits. -
B No Unreasomabie Burder on Commerce.
1. No Protectionist Dlscﬁmndon.
2. Only Slight Economic Barden.
V. The New York City Reguletions-Mest the
Decision Criteria.

A. Extent of Cost Increase and Efficiency
Decrease I3 Slight.

B. A Rational Basis Exists for These
Regulations.

C. The Rules Achieve Their Stated Parpose.

D. No Need for Uniformity: No Conflict
With Other States.

Conclusion

City of New York, Fire Department’s
Memorandum in Support of Application

The Fire Department of the City of
New York {“the Department™} hereby
applies to the Associate Administrator
for Hazardous Materials Safety for a
Waiver of Preemption, pursuant to
section 112(d} of the Hazardous
Materials Transportation Uniform
Safety Act of 1990 ("HMTUSA") 49
U.S.C. 1081 et seq., and the
in 49 CFR 107.215 et seq. See, Affidavit
of William M. Feehan, Exhibit 20
sabmitted herewith.

The Fire Department acknowledges
that certain sections of its regulations
_ that it wishes to continue to enforce are

preempted by section 105{a}(4) of the

SA. However, the Department
believes that these regulations meet the
standards for & waiver of preemption in
that they (1) afford an equal or greater
level of protectioa to the public than is
afforded by the requirements of the Act
or the regulations issued thereunder and
(2) do not unreasonably burden
discuss each of those standards with
respect to each of the sections of the
Department's regulations as to whiclra
waiver is sought.

I. Texts of Regulations as to Whickr
Waiver Is Sought

The Fire Department has four “Fire
Prevention Directives” (“FRDin")
containing sections for whiah.the
Department wishes to obtain-waivers at
this time. They are: F.P. Dix- 2-74
covering the tank truck transporation of
flammable liquids, Exhibit 1; F.P. Die. 86—
78 covering the tank truck transpartation
of combustible liquids, Bxhibit Z F.P.
Dir. 5483 covering the transportation
compressed gases, Exhibit 3; and:PP.
Dir. 3-78 covering the transportation by
platform truck of cylinders of
cumpressed gases, Exhibit4.!

1 The sections quoted in the text are thoss-fer
which a Weivaes of Preemptioa isbeing soughtab
this time.

A. Regulations Establishing Capacity
Limits

1. F.P. Dir. 7-74 sections 4-1, 42, &-3:

4-1. The maximum capacity of the
tank shall not excesd 4,000 gallons, plus
the five percent (5%) allowance for
expansion as permitted by Section 4-3.

4-2. The tank shall be divided into one
or more independent compartments, no
one of which shall exceed in capacity
320°'gellons, except in 3,000 gallon
gasoline tanks, compartments up to 500
gallons capacity are permitted, and
except in 4,008 gallon gasoline tanks,
compartments up to 800 gallons capacity
are permitted.

4-3. Each compartment shall be
provided with five percent (5%)
additional space for thermal expansion
during transportation or thermal
expansion resulting from fire. A
manufacturing tolerance of two percent
{2%) additional space is permitted for
expansion.

2 FP. Dir. 6-76, sections 41, 4-2;

4~1. The total carrying capacity of the
tank shall not exceed 4400 gallons
excapt that ol suck as Nun 4.5,
a?d 6 foel odt;:ay be carried in a.tank
of not more 8,500 gallons capacity
shell tank full

4-2. The totad capacity of my one
compartment.shall not exceed eleven
hundred (1,100} gallons, except that
heavy oils Number 4, 5 and 6'may be
carried in & single-compartment.

3. F.P. Dir: 5-88, sectiuns 161, 10.2,
18.5¢

10.2 Liquefledipetroleum gases;.
liquefied chlorine; vinyl chdoride or any
other gases deemed to-be hazardous by
the Fire Commigstoner sirall not be-
stored, tramsported ordetivered in tank
trucke within the city:

There are other sections in these four Directives.
whicly the Pire Department believes are not
preempted by the HMTUSA and for which,
tharefoss: s waivernesd be svaght at this-time:
These are: () F.R. Dis. 2-74 section 2. F.P. Dir. 678
section 2 and ¥.P. Dir. 3-63 section 2. sachreqyiring
that drtvers of tocks carrying these harardous

materialspaseo Fire-Dopartment exeminetiow snd
recrive 5. Cartifionteof Miesss: sad.(b) FP: Die 7-73
saction28-2(a)(b) -and sectiew 3% ¥.P. Diz. 6-78
section:26-3(a){(b)(c} and F.P. Oir. 3-78section 14~
3(b)(c}, each contuining restrictiony on storagy
rather than transportation of these hazardows
materials.

Thae Certificate of Fitness ("COP] regutations are
ot presmpied pursuast io the HMTUSA's-"aovered
subjects” lst, section 108(a){¢}D), Nor are tie COR-

onder Wher

regulatioms prowmpwd vection 112e):

the - xdoueet o authorized Uy dia
Federal Commascial Meion V.

effective in New Yaek, L may-0e longer be
necsssary to enforer the City’s owr COP rules Wit
" sty times s CRy-ih i {0 contiiresit enlbres:
sesica Waines of Prsemption as .them.-

10.5 Gases deemed hazardous
pursuant to section 10.2 of these
are:
L Liquefled Petroleum Gases
a. Butane
b. Butadiene
c. Butylene (Butene)
d.Eth m
e. Propan
£ Propylm {Propens)
g and the isemera and/or mixtures of
the foregoing
2 Acetylene
3. Carbon Monoxide (Liquefied)
4. Chlorine (Liquefied)
5. Cyanogen
8. Cyclapropane
7. Diborane
8. Di, Mono & Tri Methylamines
9. Dimethyl Ether
10. Bthylene
11. Fluorine
12. Hydrogen (Liquefled)
13. Hydrogen Cyanide (Hydrocyanic
Acid)

14. Hydrogen Sulfide

15. Methane (Liquefied-LNG)

16. Methyl-Acetylene Propadiene
Mixture-Stablized (Propyns, MAPP
GAS, APACHE GAS)

17. Misthyl Chleride -

18. Methgl Morcaptan

19 Phosgene

20. Phosphine

21. Vinyl Chloride

22. Vinyl Fluoride

23. Viinyl Methyl: Ether

24. Gas Mixtures of the feregoing, or
which contain Clase “A” poisons.

25. Other Gases which may be deemed
to be hazardous by the Fire
Commissioner.

B. Regulations on Tank Constructionr

1. F.P. Dir. 7-7%, section 51

5-1. Each tank shall be an all-metal
welded rigid structure; efliptical i cross
sectien: and constructed of not less than
3/16th inch:. . . steel throughout, except
that in: 4,900 gellony gescline tanks, the
bottom-one quarter of tlis wrapper shreet
shallinotbe lews:than 0.3125 inch 5/16th
inch - ... stesl throughout. Interior
longitndimi baffls plates to prevent
slaslring sheil be provided in 4,000
gallor tande compartments.

4.2 Yddduhduhnhmm
of S5e8 vahail have a
blaﬁleo:hnﬂupwtdndurmmmm
sloshing-ef preduch

5.1. The tank shall s & rigid all-steel
structunes Gpen-hearth os bise annealad:
Mﬂmu‘hnnk&ﬂhhhdnllbc
v spacified in this

5-2- All gauges in thi
saction:skall be goauga..
Tanks of not mose than 800 gellons.

s o U e
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capacity shall be of 12 gauge shell, 12
gauge head. Tanks of over 600 gallons
capacity shall be 10 gauge shell, 10
gauge head.

5.3. Material other than open hearth
or blue annealed steels may be used if in
thickness and designs that will give tank
strengths and rigidities not less than
those of the steels described and which
have an equal or higher melting point.

C. Regulations on Chassis and
Combinations To Be Permitted

1. F.P. Dir. 7-74, section 29-2

29-2 Tank semi-trailer equipment
which is a vehicle of the trailer type
(upon which is mounted a tank) having
ane ar more axles-and two or more
wheels so designed and used in
conjunction with a motor vehicle that
some part of its own weight and that of
its own load rests upon or is carried by
another vehicle, or any vehicle (upon
which is mounted a tank) without its
own motive power, no part of the weight
of which rests on the towing vehicles,
but is drawn by a motor vehicle and is
known as a full tank trailer, is
prohibited.

2. F.P. Dir. 6-78 section 24-1

24-1. The use of a any vehicle (upon
which is mounted a tank) without its
own motive power, no part of the weight
of which rests on the towing vehicle, but
is drawn by a motor vehicle and is
known as Hull tank trailer, is prohibited.

3. F.P. Dir. 5-83, section 10.1

10.1. Full type trailers, excepting
those not exceeding twelve (12) feet in
length and not exceeding a cubical
content of seventy-five (75) cubic feet by
volume, shall be prohibited for the
transportation or delivery of compressed
gases in the City of New York. These
permitted full trailers shall have their
volumetric capacities marked thereon.

Note: A full type trailer is any vehicle
without its own motive power, no part of
which rests on the towing vehicle but which
is drawn by a motor vehicle.

D. Miscellaneous Equipment and
Handling Regulations

1. F.P. Dir. 7-74, section 3-1

3-1. [Gasoline) may be discharged
by the gravity method only.

2. F.P. Dir. 5-83, section 5.1.2

5.1.2. Cylinders or containers shall
be held securely in position by a
suitable device or devices which prevent
the cylinders or containers from moving
about the vehicle while in tranasit.
Cylinders or containers shall not be
loaded in any position which would
prevent the proper functioaing of the
safety devices or result in injury to such
- devices. All cylinders (for gases other
than COx) having a threaded neck ring
for attachiment of a protective valve cap

shall have a cap in place during
transportation and handling,

3. F.P. Dir. 6-78, section 25-1

25-1. Smoking on a tank truck is
prohibited at all times.

4. F.P. Dir. 3-78, section 12

12-1. Smoking on a truck while
transporting or delivering any oils or
liquids requiring a permit from the Fire
Commissioner is prohibited.

E. Painting and Marking of Gasoline
Trucks

1. F.P. Dir. 7-74, sectians 28-1, 28-2

28-1. The tank body shall be painted
red * * ° but the chassis, running gear,
cab, bonnet or hood of the motor or the
wheels may be painted any color
sujtable to the applicant. Any new or
repainted tank shall be painted red in
accordance with ANSI-Z53.1-1976
{Safety Color Code for Marking Physical
Hazards).

28-2. The words “Gasoline—Danger™
shall be displayed on both sides and
rear of the Tank in letters of not less
than ten (10) incheas high by at least one
(1) inch stroke and on the front bumper
in letters not less than four {4) inches
high by at least one-half (%) inch stroke.
The lettering shall be in white.

F. Truck Uses Requiring Special
Permission

1. F.P. Dir. 7-74, 28-2{c)

28-2. Flammabte liquids or mixtures
shall be delivered caly * * * {c) from
one tank truck into the cargo or fuel tank
of another approved truck in emergeacy
caused by an accident or defective tank
truck, providing such tranafer is in the
interest of public safety and the transfer
is made only to vehicles with Fire
Department permits or otherwise
authorized, and such transfer is
authorized by a representative of the
Fire Department.

2. F.P. Dir. 6-78, Section 28-3(d)

26-3. A tank truck shall be used ta
deliver ® * * (combustible liquids) oaly
* * *(d) from one tank truck into the
cargo or foel tank of another approved
truck in an emergency caused by an
accident or defective tank truck,
provided that such transfer is in the
interest of public safety and the transfer
is made only to vehicles with Fire
Department permits or otherwise
authorized and such transfer is
authorized by a representative of the
Fire Department.

3. F.P. Dir. 3-798, 14-3(d)

14-3. Platform trucks can be used only
as followw: {(d) Transfer of product from
tanks of an approved platform trock to
the cargo or fuel tank of an owver ths
road vehicie shall be made only in an
emergancy caused by an accident or
defective equipmant, providing such

transfer is in the interest of public safety
and the transfer is made to vehicles with
Fire Department permits or otherwise
authorized. and such transfer is
authorized by a representative of the
Fire Department.

G. Inspection and Permit System

1. F.P. Div. 7-74, Sections 1-1, 1-3, 14,
1-5,1-8

1-1. No person, firm or corporation
shall transport or deliver for sale,
storage or use, within the city any * * *
flammable liquid or lammable mixture
* * * except in a tank truck or other
vehicle for which a permit has been
granted by the Fire Commissioner.

1-3. Application for a permit shall be
made on forms prescribed by the Fire
Commissioner and shall contain such
information as he shall require. -

1-4. Unless otherwise provided every
permit for a tank truck and the renewal
thereof, shall be for a period determined
by the Fire Commisgioner but in no case
to exceed one year.

1-5. The permit is revocable and not
tranaferable to a new ownership and in
the case of @ change of ownersh!§ 8fthe
truck, the new owner shall obtain a new
permit. A fee for each permit shall be
paid in accordance with the schedule in
section 27-4027 of the Administrative
Code (of the City of New York}.

1-8. The permit plate and tab shall
remain the property of the Fire
Department and shall be prominently
displayed on the vehicle in accordance
with the following:

(a) The metal permit plate fumished
by the Fire Department at the time the
Fire Department permit is issued shall
be securely and conspicuously fastened
to the exterior of the cab on the left side
or to the extreme forward left side of the
tank or running board. No welding or
drilling to the tank shall be permitted.

(b} The yearly renewal tab, furnished
by the Fire Department, shall be affixed
to the lower right side of the Fire
Department metal permit plate in
accordance with the instructions on the
back of the renewal tab.

(c) The Fire Department metal permit
plate shall be returned to the Fire
Department when tank truck is no
longer to be used for the transportation
of gasaline or lammahle mixtures, etc.
in New York City and renewal
application is not being made.

2 F.P. Dir. 8-78, Section 1-1, 1-3, 1-4,
1-5,1-8 .

1-1. No person, firm or corporation
shall transport or deliver for sals,
storage of use, within the City, any
(combustible liquid} * * * o
combustible mixture * * ® exceptina
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tank truck for which a permit has been
granted by the Fire Commissioner.

_ 1-3. Application for a permit shall be
nade on forms prescribed by said Fire
Commissioner and shall contain such
information as he shall require.

1-4. Unless otherwise provided every
permit for a tank truck and renewal
thereof, shall be for a period to be
determined by the Fire Commissioner,
but in no case to exceed one year.

1-5. The perniit is revocable and not
transferable to a new ownership and in
the case of a change of ownership of the
truck. the new owner shall obtain a new
permit. A fee for each permit shall be
paid in accordance with the schedule in
Section 27-4027 of the Administrative
Cade (of the City of New York).

1-8. The permit plate and tab shall
remain the property of the Fire
Department and shall be prominently
displayed on the vehicle in accordance
with the following:

(a) The metal p?;ate furnished by the
Fire Department at the time the Fire
Department permit is issued shall be
securely and conspicuously fastened on
the rear of the tank truck in the upper
one-third of the tank or bucket box but

‘not within 12 inches of the license plate.
No welding or drilling to the tank shall
be permitted.

(b) The yearly renewal tab, furnished
by the Fire Department, shall be affixed

- the lower right side of the Fire
~epartment metal permit plate in
accordance with the instructions on the
back of the renewal tab. :

(c) The Fire Department metal permit
plate shall be returned to the Fire
Department when the tank truck is no
longer to be used for the transportation
of combustible mixtures, fuel oil, etc. in
New York City.

3. F.P. Dir. 5-83, sections 1.1, 1.3, 1.4,
1.5.16, 9.

1-1. No person, firm or corporation
shall transport or deliver for sale, use or
storage within the city any [compressed)
gases . . . or [flammable or combustible
gases or gas which will form an
explosive mixture upon concentration in
air or which will ignite in air] without a
permit from the Fire Commissioner.

1.3. Application for a permit shall be
made on forms prescribed by the Fire
Commissioner and shall contain such
information as shall be required.

1.4. Unless otherwise provided, every
permit and the renewal thereof shall be
for a perfod 1o be determined by the Fire
Commissioner but in no case to exceed
(1) one year.

1.5. The permit is revocable and not
transferable to a new ownership and in
the case of a change of ownership of the

tk, the new owner shall obtain a new

~mit.

1.6. The metal plate furnished by the
Fire Department when the permit is
issued must be securely fastened at the
exterior of the cab on the left side of the
truck and displayed during the life of the
permit. On a semi-trailer transporting
cylinders and portable tanks, the metal
plate shall be affixed to the left side of
the semi-trailer. On a cargo tank semi-
trailer {tank permanently attached) the
metal plate shall be affixed to a tank
head (near the U.S. Department of
Transportation markings).

Section 9. Permit fees. An annual fee
shall be charged for each permit in
accordance with the provisions of
section C-19.24.0 of the Administrative
Code (of the city of New York).

11. Orders Bearing on the Application

The Fire Department takes the
position that there are no existing court
orders or rulings issued under § 107.209
having a direct bearing on this
application. Two opinions should be
mentioned, however, for their indirect
bearing.

The United States District Court far
the Eastern District of New York, in a
case captioned Nationa! Paint &
Coatings Ass'n. et al. v. City of New
York et al., Index No. 84 Civ 4525(ERK),
issued an order on October 17, 1990,
denying summary judgment to plaintiffs,
on the ground that the Federal DOT
regulations promulgated pursuant to the
former Hazardous Materials
Transportation Act ("HMTA") did not
preempt the City's four Fire Prevention
Directives at issue here merely for their
lack of uniformity with the federal
regulations. Similarly, the OHMT issued
an opinion which was affirmed on
appeal to the RSPA. in Docket IRA-40A.
holding that the City's Directives were,
for the most part, inconsistent with the
federal regulations under the former
HMTA.

However, since the HMTA has now
been superseded by the new HMTUSA,
those opinions are largely irrelevant. In
any case, since the Fire Department is
acknowledging preemption, as to the
portions of its regulations for which it is
seeking a waiver, those opinions are
redundant. The opinion in Dockeat IRA-
40A is also inapplicable because it is
based on different standards than are
applicable to this proceeding for @
Waiver of Preemption; that is, no
evidence was considered on the relative
safety of the two sets of regulations or
on their impact on commerce.

Copies of both opinions are annexed
hereto as appendix A {court order) and

appendix B (DOT opinion).

IIL Provisions With Which the
Directives Are Inconsistent

In general, all of the provisions for
which a Waiver of Preemption is sought
are preempted by virtue of not being
“substantively the same” as regulations
on the topics in HMTUSA section
105(a)(4)(B) (the “covered subjects").

Specifically, the provisions for which
a Waiver is sought most nearly
correspond in content with the
regulations listed in the table below, or

deal with topics that
“covered subjects” li

are within the
st but on which no

federal regulations have been

promulgated.
F.P. Dir. 49 CFR
A Capacity imits:
7-74, §§ 4-1, 4-2, 4-3..] None.
6-76, §f 4-1, 4-2 None.
5-83, B} 10-1, 10-2.....] 173.315.
B. Tank construction:
178.348- 1{dK3),

7-74, § 5-1 (steel Only;
baffles).

8-78, § 4-2 (Daifivs) .....
§5-1 (steel only) ......

7-74, § 28-2 (no 2emi-
trailer).
5-83, § 10-1 (no full

178.345-2, 178.345-3,
178.348-2, 178.345-
1{a).

None.

173.118(b) sxempts
combustibies.

173.118(b) exempts
combustibles.

None.
177.840 no restrictions.

D. Equipment:
7-74, § 3-1 (gravity 178.345-0 permits
discherge). pumpe.
5-63, §5-1.2 (upright | 177.840¢a) permits
only). horizontal ioeding.
th cape).................. None.
8-78, § _25-1 (no None.
3-76, §12-1 {no None.
smoking).
E. Painting of gasoline
trucks:
7-74,§28-1,28-2......] 178.345-14 no paint
specified.
F. Truck uses with
PErMission:
7-74, § 26-2(c)................| 177.858 no provision for
notice 1o F.D.
8-76, § 26-3(d)........... .| NOn®.
3-78, § 14-3(d) .............| 177.858 no provision for
combustibles or notice
o FD.
permit
P2 N | O | 177.824, 180.405,
178.345-15.
.| None.
Argument
IV. The City's Ragulations Meet the
Standards for Waiver
Under section 112(d) of the HMTUSA,
49 U.S.C. 1811(d), a waiver of
preemption may be granted to @ local
regulation upon & determination that it

“{1) affords an equal or greater level of
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pratection to the public than js afforded
by the requirements of this title or

. regulations issued under this title, and
(2) does net unreasonably burden
commerce.” Those standards are
reiterated in the regulations governing
applications for a waiver of preemption
in 49 CFR 107.215(b) (6) and {7). The
regulationg also request a statement on
what steps the locality is taking to
administer and enforce effectively its
regulations, § 107.215(b)(8), presumably
to assist the Associate Administrator in
considering the factors listed in 49 CFR
107.221(b}):

{1) The extent to which increased costs and
impairment of efficiency result from the * * *
requirement. (2) Whether the ® * *
requirement has a rational basis. (3) Whether
the * * * requirement achieves its stated
purpose. (4) Whether there is need for
uniformity with regard to the subject
concerned. and if so, whether the * * *
requiremeni competes or coanflicts with those
of other States and political subdivisions.

The New York City Fire Department
contends that the regulations that it is
submitting for waiver meet all the
standards listed above. They will each
be discussed below.

A. An Equal or Creater Level of
Protection to the Public

1. Capacity Limits. The first
regulations for which waiver is sought
put limits on the capacity of tank trucks
that may transport flammable and
combustible liquids—gasoline and fuel
oil, for the most part—for pickup or
delivery in New York City. F.P. Dirs. 7-
74 sections 4-1, 4-2, 4-3; 6-76 sections
41, 42

The first safety basis for this
limitation is obvious: to limit the size of
any damage that could result from an
accident in which the hazardous product
is released from the tank. The less fuel
is available to feed a fire, the more
easily and faster it can be extinguished.

The DOT regulations do not contain
any size limits on cargo tanks for
trangporting either flammable and
combustible liquids or compressed and
flammable gases. The only limits are set
by total truck weight, which cannot
exceed federal and local highway and
bridge weight limits. By using aluminum
tanks and spreading the weight over
tractor-traijler rigs, tank trucks build to
federal MC-306 or MC—408
specifications are able to carry 8.000-
11,000 gallons of flammable liquids—
two to three times as much as is
permitted under New York City's
regulations.

F.P. Dirs. 7-74 and 6~76 put limits on
the total capacity of tank trucks carrying

‘ammables (4,000 gallons) and
combustibles (4,400 or 6,500 gallons

depending on the grade of fuel oil). They
also require that cargo tanks be divided
into compartments of specified sizes.
This further limits the amount of product
that can spill in an accident. If a trock
were to lose product from one
compartment through a puncture or a
defective cover or valve, the other
compartunents could contain tha rest of
the product rather than releasing it to
feed a larger fire. DOT regulations
permit, but do not require,
compartments.

A further safety consideration in these
limits is that the greater amount of fuel
available to feed a fire, the hotter the
fire, as it continues to burn at full
strength. A hotter, longer fire exposes
the metal of the cargo tank to greater
stress, weakening its tensile strength
and increasing its potential for rupture
and explosion. (See discussion in Point
IV.A.2, below.)

Similarly, F.P. Dir. 5-63 sections 10.2,
10.5 prohibit transportation of certain
very hazardous compressed or
flammable gases in tank truck
quantities. When these gases are used
by industry in New York City, they are
available in portable cylinders, which
must meet federal DOT standards.
Again, if an accident occurred to a truck
carrying individual cylinders of these
very toxic or unstable gases, the amount
of the bazardous gas that could be

released from & few d

cylinders
would be much smaller and the resulting .

damage much less than if the gases were
transported in one huge quantity in a
full-size cargo tank truck.

A second type of safety consideration
is related to the type of construction and
configuration of larger tank trucks. Lager
tankers tend to have a highar center of
gravity than smaller ones; this, coupled
with the lack of any compartments or
baffles, leads to a higher rigk of
rollovers (see Exhibit 15), as well as
larger spills if an accident doea happen.
Also, because of weight limits, larger
tanks tend to be constructed of
aluminum rather than steel; ahmminum
melts much more quickly than steel if a
fire occurs, thus risking release of all the
hazardous liquid at once. (See
discussion in section [V.A.2, below.}
Finally, larger tankers ars costomarily
configured as tractor-trailer or semi-
trailer rigs, which can jackknife. {See
section IV.A3, below.) All these
construction and configuration
characteristics of large trucke increase
the risk of sccidents happening the
large amount of product carried
increases the risk that any accident will
turn into & catastropha.

For all thess reasans, the
Department's limits oo the amount of
hazardous liquids and gases that can be

carried provide a greater level of
protection to the public than do the
federal regulations. which contain no
limits at all.

The extraordinary need for capacity
limits in New York City is illustrated by
a comparison of two recent accidents
involving gasoline tankers, one in New
York City on May 20, 1991 and the other
in Carmichael, California on February
13. 1991. The National Transportation
Safety Board has issued preliminary
inspection reports on each of these
accidents. See, Exhibits 8 and 10. The
NTSB found that the California accident
involved a spill and fire consuming
some 8,400 gallons of gasoline in a
residential area, causing the total loss of
the tank truck, its entire cargo, and two
parked cars, and the partial destruction
of four homes. Some 405 firefighters took
three and a half hours to quench the
flames. The New York City accident
involved a spill and fire consuming only
1.800 gallons of gasoline, in a
commercial nsighborhood in the Bronx,
causing ths total loss of the truck, the
car with-which it collided. ten parked
vehicles, and @ row of a dozen stores
that, luckily, were unoccupied when the
accident occurred, at midnight.
According to the New York Times
{Exhibit 9), some 225 firefighters took
three hours to put out that fire. The truck
involved in the New York City accident
was a 4,000 galloa vehicle with five
compartments; three of the five leaked
gasaline from defective hatch covers,
but the other two contained their
product so that only 1.500-1,800 gallons
actually escaped to feed the fire. If the
truck involved in the Carmichael
accident had crashed in the Bronx
location, and had released 8,400 gallons
instead of the 1,800 that were involved
in the Broax fire, damags could be
expected to be commensurately greater.
Even with the amaller amount of
gasoline lost, damage was far more
extensive in the Bronx than in
Carmichael, due to the neighborhood
conditions in New York City.

As shown in the Adfidavit of
Lawrence Lennon (Exhibit 8), every
trucking routs that gaes through New
York City—not to mention the side
streets and avenues whers gasoline
stations and other gasoline storage
tanks are located (see Rxhibit 14)—
passss between 25,008 to 50,000 people
within o baif mile on each side of the
road. Suburban locations and less
densely-populated cities elsawhers in
the country do not present this degres of
density or safety bazard.

And as shown by the maps ﬁ%m the
City Plaming Depastment (Exhibit 14),
locations to which gassline is delivered
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are scattered throughout the City, not
just on perimeter roads or a few main
highways as in many other urban
locations. Gasoline deliveries in New
York City are made not only to service
stations for resale, but also to fire
stations, rental car agencies, garages
and parking lots, utilities, City agencies
{Sanitation garages, Parks Department
facilities, etc.), trucking companies, taxi
and car service facilities, and other
commercial establishments. In
Manhattan alone, there are more than
300 locations licensed to receive
deliveries of gasoline and diesel fuel; in
the other four boroughs, there are some
3,100 additional locations. These are
found in or next to residences (many in

“high-rise heavily populated buildings),

other commercial establishments, and
also schools, hospitals, and nursing
facilities where especially vulnerable
people are housed. Exhibit 14 shows the
proximity of gasoline delivery locations
to schools in Manhattan; it also shows
the pervasiveness of these sites in this
most densely-populated borough.

Since oil heat is the commonest form
of heating for both air and water heat in
New York City, fuel oil deliveries are
even more pervasive, to virtually every
residence and most commercial
buildings in the City. Some 89,170
permits were issued this year to receive
{eliveries of fuel oil for heating or
industrial uses, and that number does
not include one- and two-family homes,
which do not need to get permits for
their fuel oil tanks. Exhibit 14.

Beyond its extreme density of
population, in closest proximity to the
locations where trucks carrying gasoline
and fuel oil necessarily travel, New
York City is unique in having an
underground network of tunnels for
various purposes, into which spilled
gasoline can flow in an accident, thus
creating hazards to even larger
geographic areas. Not only sewers,
water and electrical and phone lines,
but also subways run under New York
City's streets. In the May 1991 accident
in the Bronx, the drinking water system
was contaminated by the foam that was
necessary to contain the fire from a spill
of only 1,800 gallons of gasoline. See,
Exhibit 9. In the April 1991 accident at
the entrance to the Whitestone Bridge,
gasoline leaked into the sewer system
and sprfad an underground fire far from
the accident site itself. See, Affidavit of
Feehan, Exhibit 20.

For all these reasons, New York City
requires especially stringent rules to
limit the potentially catastrophic impact
of any accident that might occur to a

soline or fuel oil truck or tank truck of
extremely hazardous gas. To date, the

City's truck specifications (and a
generous measure of good luck) appear
to have been effective in protecting the
residents from any truly catastrophic
accident. Any accident in New York
City tends to tie up traffic,
inconveniencing thousands of travelers.
But the May 1991 accident and fire
(which occurred at midnight, thus
limiting the number of fatalities to those
in the twa vehicles involved, rather than
threatening the hundreds of persons
who would have been in the stores
during business hours) and a Brooklyn
spill and fire in 1988 were so far the only
accidents that have resulted in
significant property damage at any time
since these truck regulations were
established. If those accidents had
involved MC-306 gasoline trucks, with
two to five times as much fuel spilled,
the results could have been catastrophic
indeed.

2. Construction factors: steel,
thickness, shape, baffles. A second set
of New York regulations with a clear
safety basis are those requiring tanks for
flammable and combustible liquids to be
made of steel, not aluminum as is
permitted under the federal DOT
regulations. Further, the thickness of the
steel required for City trucks is greater
than that required by DOT. Thirdly, the
City requires an elliptical tank design
that keeps the center of gravity lower
than the circular design permitted by
DOT, plus requiring baffles in large
compartments to minimize sloshing that
creates instability. F.P. Dirs, 7-74 section
5-1; 6-76 sections 4.2, 5.1, 5.2.

The Department’s requirement of all-
steel tanks, rather than the aluminum
alloys permitted by the federal
regulations, is based on the safety
considerations that steel does not melt
at as low a temperature as do the alloys,
and that steel has a greater tensile
strength than aluminum.

According to the Tenth Edition of the
Metals Handbook, published by the
American Society for Metals, Vol. 2,
pages 90-101, the aluminum alloys
specified by 49 CFR 178.345-2(a)(2) for
cargo tanks flammable or
combustible liquids all have a melting
point of up to or less than 1200 degrees
Fahrenheit. (Pure aluminum melts at
1200 degrees. F.) Steel typically melts at
no less than 2800 degrees. F.

The higher melting point of steel is
critical in an accident resulting in a fire.
A fire fed by @ petroleum based fuel can
reach 2,000 degrees F. in a matter of
minutes. If a cargo tank ca
gasoline overturns and spills fuel, which
ignites, an sluminum tank will begin to
melt in a very short time. A New York

City steel tank will not melt, even in a
severe fire.

Two recent accidents illustrate this
fact of physics: the February 1991
accident in Carmichael, California
involving an aluminum gascline tanker,
and the May 1991 accident in the Bronx,
New York, involving a steel gasoline
tanker. In both cases, the truck
overturned, gasoline flowed out from an
opening in the tank top, the gasoline
ignited and a severe fire followed.
According to the preliminary
investigation reports by the National
Transportation Safety Board. the
aluminum tanker completely melted,
thus permitting its entire contents (some
8,800 gallons) to be consumed. Exhibit
10. The steel tanker did not melt: Only
1,800 gallons escaped of the 3,800
gallons it was carrying. Exhibit 9.

Second, aluminum and its alloys have
a lower tensile strength than steel, and
the tensile strength of aluminum alloys
is reduced when it is heated by a far
higher percentage than the tensile
strength of steel is reduced by heat.?

As with the melting points of
aluminum versus steel, the tensile
strengths of these metals especially when
heated in a fire following an accident, is
critical. An aluminum tank could be
subject to puncture or rupture, releasing
its product, in circumstances under
which a steel tank would not break
open.

Again, actual accident experience
bears out this fact of physics. In no
accident involving New York City steel
tank trucks has the tank ever been
punctured or ruptured, whether by an
overturn or a collision with another car
on with a stationary object (pole, bridge
support, etc.). But in an accident
involving a MC-306 tank truck on
December 7, 1988, in Wayne, New
Jersey, which overturned on a curve, the
tank ruptured when the truck skidded
along the road: sparks ignited the
gasoline and the entire vehicle with all
its 9,000 gellons was consumed in the
fire. And of course, the Carmichael
accident described earlier involved a
possible puncture and a definite
meltdown of the aluminum tank, thereby
releasing all of its 8,800 gallons of
gasoline.

The Fire Department recognizes that
the DOT regulations attempt to
compensate for the ower tensile

tAluminum Alloy 5062 (one of those permitted
under DOT regulations) has a tensile strength of
28,000 pounds per square inch (“psi”); that is
reduced to 3,000 psl when heated to 700 degrees F.
Steel has o tansile styength of 72.000 pel. which is
reduced to pei at 700 degress P. See. O. W,
Esback. Handboak of Engineering Fundamentals (2d
Edn). pp- 12-32, Pi§. 4 Metals Handbook, op. cit.
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strength of alumirmum by the formula
used to determine the thickness of the
metal shell of the tank. However, even
this formula does not take into account
the effect of loss of tensile strength in a
heated condition caused by a fire. The
formula requires only that “temperature
gradients resulting from lading and
ambient temperature extremes” be
considered; 49 CFR 178.345-3({a)(1). No
account is taken of the temperatures
that can be expected in a fire situation.
Therefore, tanks built to this formula are
likely to have thinner shells than those
built to the City Fire Department
specifications. DOT regulations in

§ 178.346-2, Tables I and II. for
specification 406 tanks to carry
flammable and combustible liquids,
permit a steel tank shell and heads to be
as thin as .10 to .12 inches. The City's
regulations for steel tanks carrying
flammables requires a thickness of at
least % inch {.1875), and for steel tanks
carrying combustibles, 10 gauge U.S.
Standard. which is .1379 inch thick.

Also, the DOT formula for thickne3s is
derived from the ASME pressure vessel
requirements which are basically
intended for vessels in normal use
conditions, not those subjected to the
stress of an accident in which the tank
collides with another vehicle or a bridge
abutment or some other object that
could puncture the tank. The City's
thickness requirements provide an extra
edge of safety, intended to protect
against such extreme conditions—the
very times that protection is most
needed.

The City's construction requirement
includes a provision for an elliptical
shape tank, rather than a full circle
which is permitted by DOT regulations.
The City bases its rule on the need to
keep the center of gravity of a cargo
tank as low as possible, to prevent
overbalancing on turns or with partially-
empty, sloshing loads, that can cause
rollovers.

Finally, the Department requires
slosh-control baffles in cargo tanks and
compartments over a certain size. The
instability of sloshing cargo contributes
to roll-over accidents. The f
regulations permit, but do not require,
compartments and baffles. The
Department’s rules provide the greater
degree of protection on this point.

3. Type of chassis: limits on trailers.
The City's requirements, in F.P, Dirs. 7-
74, section 29-2; 8-78, section 24-1; 5-63,
section 10.1, that flammable liquids be
carried only in “straight” trucks, rather
than tractor-trailers or semi-trailers, and
that combustible liquids and _
~ampressed or flammable gases may not

carried in full trailers, is directly
vased on the different safety records of

these types of truck combinations.? The
DOT permits any combination that will
meet weight limits; in practice, semi-
trailers are the rule for liquids, and
hazardous gases may be carried in full
trailer-trucks.

Chassis design is basic to stability of
the transport vehicle. Semi-trailer and
tractor-trailer combinations have a
tendency to jackknife, which, of course,
a straight chassis truck cannot do. A
study of truck accidents in New York
City, July 1, 1987 through June 30, 1990,
showed that fully 25% were of the
jackknife type: clearly jackknifing is a
significant risk for truck transportation.
See, chart, "NYC Truck Accidents by
Type”, in Exhibit 13.

Further, the roll-over potential for
DOT-specification semi-trailer tank
trucks transporting flammable liquids is
significantly higher than that for New
York City-specification gasoline trucks.
According to a 1984 analysis by Prof.
Robert D. Ervin of the University of
Michigan's Transportation Research
Institute, the MC-306s (in use currently
and still permitted to be manufactured
through August 31, 1993), had a rollover
threshold level of 0.32 to 0.35 Gs,
whereas the New York City gasoline
trucks, with their lower center of
gravity, required 0.42 to 0.47 Gs before
they rolled over. See, Exhibit 15, pp. 7-8.

In New York City, even the limit
access highways were largely
constructed prior to development of
federal standards for such aspects as
the turning radius of exit ramp curves, or
the width of lanes and shoulders and
often do not meet those standards. See
Exhibit 8, Lennon Affidavit. Thus,
driving conditions are more difficult
than elsewhere in the nation, and an
extra degree of vehicle control is
necessary to attain the same level of
safety. Drivers accustomed to traveling
safely at a certain average speed in
other cities may lose control on a
tighter-than-expected curve in New
York; at that point, the rollover
threshold of the vehicle becomes
critical. Even if it does not roll over, a
combination tractor-trailer rig can
jackknife and lead to a collision that
could damage the hazardous material
container as well as provide an ignition
source for a fire.

It may be argued that larger trucks
will have fewer accidents than small
ones, because they have to make fewer
trips to deliver the same amount of
product. If size were the only factor, that

3 Also, the prohibition on full trailers is intended
to prevent s trucker from uncoupling a trailer
{which can stand alone] and leaving it with a
hazardous cargo overnight or otherwise unattended
in the City.

argument might have some weight. But
at the sizes of tank trucks that are now
being used to transport flammable
liquids such as gasoline {8.000~11.000
gallons), other factors come into play.
First, the weight limits mean that the
tanks must be made of lighter-weight,
thinner aluminum than the New York
City trucks; second, the size dictates
that the tanks be mounted on semi-
trailers. These two additional factors tip
the risk analysis significantly in favor of
the smaller, steel, straight trucks.

In 1987, the City commissioned a
study from the Arthur D. Little
consulting firm in Boston, to compare
the City's regulations on cargo tank
capacity and construction with the
federal DOT regulations on the sgame
subjects. The study (“the ADL Study”)
Exhibit 5, balanced the factors that go
into a computation of risk, including: the
risk that an accident would happen in a
certain number of miles driven; the
relative miles driven by larger or smaller
trucks to make deliveries of the amount
of product used in New York City; the
risk that an accident would result in a
spill of some or all of the product; the
risk that a fire or explosion would result
from a spill. The ADL Study’s conclusion
was that accident risk (both frequency
and size) would increase by almost 60%
if larger tractor-trailer rigs, with tanks
made of aluminum rather than steel,
were used in New York City instead of
the smaller steel tank trucks required by
City regulations. If the larger aluminum
semi-trailer tanks also lacked
compartments or baffles, the risk would
g0 up by 85%. See, ADL Study, Exhibit 5,
pp- 5-30 {larger aluminum trucks); 5-38
(larger aluminum trucks without
compartments or baffles); Tables 5.17 at
p- 5-39 for summary of factors.

4. Other equipmeént and handling
rules: gravity discharge; cylinder
restraints; no smoking. The Fire
Department's regulations as presently
written require all tank trucks delivering
flammable liquids to unload their
product solely by the gravity discharge
method, rather than using any kind of
pump. F.P. Dir. 7-74, sections 3-1. Upon
review, the Department has determined
to revise this regulation slightly. It
recognized that certain paint
components, for instancs, are highly-
viscous and therefore very hard to
unload solely by gravity discharge: the
Fire Department also recognized that the
volume of flammable liquids used in
paint manufacture in New York City is
slight, compared to the volume of other .
types of flammabile lquids. principally
gasoline, to which this regulation is
intended to apply. Therefore the Fire
Department has revised its enforcement
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policy and will be revising the text of
the regulation itself, so that it will
henceforth apply caly to deliveries of

The safety basis for this requirement
is that, under other Fire Department
regulations, storage tanks with permits
to receive gasoline must be buried
below ground level; therefare gravity
discharge is easily feasible, and also
discharge by pump is dangerous
because it could over-pressure or over-
fill the storage tank and causs the
gasoline to spill. Also, if a hose ruptures
during delivery, discha:ste by means of a
pressure-pump will result in more
gasoline being spilled than would occur
if the gasoline is merely flowing by
gravity.

For trucks carrying cylinders of
compressed or flammable gas, F.P. Dir.
563, section 5.1.2 requires that the
cylinders not be transported in positions
that would interfere with the proper
functioning of the safety-release valves.
These valves are designed to release the

gas in vapor form, if emergency venting

is necessary.

H the cylinder {s carried horizontally,
liquid (which sinks) rather than vapor
" (which rises to the top) is next to the
vent valve. If a relesse ofmable and
oxidizing gases occurs in biquid form it
would be extremely dangerous. For this
reason, the Fire Department interprets
this regulation as prohibiting
transportation of gas cylinders in a
horizontal position; the DOT regulations
in 40 CPR 177.846(a)(1) expressly permit
such a position. The Fire Department’s
rule is clearly safer.

Similarly, although DOT-specification
cylinders for some types of compressed
and flammnable gases provide for safety
restraint collars er “caps” that can be
screwed on, the regulations in § 177.890
do not require that these caps be present
or secured during transportation of these
cylinders. The Fire Dewman:; his
regulation expressly provides i
additional level of protection.

The Fire Department
forbid lmoldngbynmmk
carrying flammable or combustihde
liquids or flammahle gases. FPDirs. ¢-
78 section 25; 3-76 sectisa 13-1. The
DOT regulations against smoking
apparently apply caly te peresons on
tank trucks carrying flammabile liguide
and pmut not to those carrying
com ible liqueids or to trucks carrying
containers of {lesmnbles or

tank
ne-smoking provision, sactien 25
of F.P.Llir. 8-70, was not inceasistent
with federsd regulations. Thereinse, if
the DOT now iaterpreis its regnlations
against smeking as applying also o all

rucks carrying combustible as well as
fSammable liquids, the co

New York City regulations are obviously
not prae If they were held to be
preem the City hereby requesis &
Waiver of Preemption.

§. Paintiag and Marking of Gasofine
Trucks. The DOT bhas no provisions
gove the calor of trucks carrying
flammable liquids such as gasoline. It
prevides anly for small, detachable
placards with the identificatien and
symbol for the particular contents of the
tank truck. New York City has, for more
than half a century, required that
gasoline rucks be painted red with the
ward "GASOLINE" peinted in white on
the tank and the bumpers in a size of
lettering large enough to be seen from a
distance. F.P. Dir. 7-74 sections 28-1, 28—
2. This provides a warning to osher
drivers and pedestrians, to stay back
and exercise caution appropriate to this
exiremely hazardous cargo. It also gives
an immediate clue to emergency
response persannel at an accident as o
what type of hazard they are about to
encounter. Placards can be removed or
destroyed in a fire; a permanent marking
is far safer,

6. ! Transfers of Product.
The DOT ations provide useful
guidelines for emergency response to
accidents involving various types of
products and the Fire Department is
happy to use these procadures. But the

DQT regulations lack two components
that the Fire Department feels are
in New York City.

First, the procedures appareatly do
not apply to emergencies invalving
trucks casrying cambustible liquids such
as fuel ail, which is almost as easily
ignited as flammables {the flash paint of
#2 home heating oil can be 125° F., just
about the 100* flash point far
flammables—a temperature easily
reached in case of any spill with a fire).
The Fire Department’s regulations
require emergency p ures (such as
removal of the oil to another appropriate
truck) in case of damage to a fuel-oil
truck, as well as to a gasoline or
compressed gas truck. F.P. Dir. 7-74
section 28-2(c); 6-78 section 28-3{d}; 3~
78 section 14-3(d).

Second, in New York City, the Fire
Department wants to be an the scene
when such truck-to-truck transfers are
made and therefore requires notification
to and permission by a Departmental
representative before the transfer is
made. 7 This assures that the recelving
truck ts mmpﬂate to receive the
transfe: product, and that the Fire
Department is alerted to protect sgainst
any further mishap at the scene.

7. and Permits. Under
federal regulations, all inspectiem of

hazardows materisls trucks cartded ot
by the manufachurers and owners, who
must certify that their trucks conferm to
the DOT stamdurds. No independent

cerrying
hagzardous materials. The trucks’ general
safety level is checked—tires, brakes,
lights, etc.—as well as their conformity
to the Department's design requirements
for the particular type of product they
will carry. To demanstrate their
compliance with hoth these matters, the
trucks thereafter carry a New York City
Fire Department permit and display a
plate with their permit number and
annual rengwal sticker, on the tank. F.P.
Dirs. 7-74 section 1, 8-78 section 1, 5-83
section 1.

According to the inspectars who
check trucks for the Department, about
15% fail theiz annmal inspections, and a
similar percentage fail spot-checks when
siopped on the resd and are taken out of
service until they correct the preblame.
See, Exhibit 7, Pepper Affidavit, {§ 8-15.

Also, the New York City Police
Department has & special Moter Carrier
Safety Unit, ou 3¢-hour petrel
throwghout she City. stopping trucks that
appesr % be in violatien of some City,
State or fodaral regulations. In the 1801
fiscal your, this unit gave out more then
8/090 semmonses for violations.
the vielations discovered by this unit
have been false DOT plates, indicating
that the honor system does not atways
succeed. See, Exbribit 8, Nuvak Afdavit,
Y

‘The number of violations found, both
by the Fire Department inspectars and
the Palice Department officers, indicates
that truckers do not always follow the
rules and do not always adequately
maintain their vehicles in safe condition
to transpart the hazardeus materiale
Inaeciion oo pormatt wpstann i is

on pe system, it
foreseeables that evan more trucks would

be allowed by their owners to operatain .

an unsals congditian, leading to more,
and more seriows, socidents. Having to
obtain an ennual permnit, by passing am
annual inspection, 1s an impontant safaty
maasws that provides a greatar level of
protection to the public the federal
DOT'e honar system af dreck
certification.

Thus, sach of the Depatment's
regalafiens for which a Waiverof .
Preemption is: gt menis the ficst test,
o sr geaxter lewel of
proloctiamte the publichm dethe =~ .

Sy, peet
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B. No Unreasonable Burden of
Commerce

In codifying the second test for
whether a local regulation may receive a
Waiver of Preemption under the
HMTUSA, Congress used the same
language as is found in Supreme Court
cases discussing the Commerce Clause:
that the regulation not impose an
"unreasonable burden on commerce.”
HMTUSA section 112, 49 U.S.C.
1811(a)(2). Therefore it may be
presumed that the same standards apply
to this test as the Court uses in
Commerce Clause cases.

That standard, as explained in, e.g.,
Minnesota v. Clover Leaf Creamery Co.,
449 U.S. 456, 471 (1981), has two facets.
First, the local rule may not be intended
for economic protection of the locality’s
businesses at the expense of out-of-state
businesses; second, any “incidental”
burdens on interstate commerce that are
imposed by “evenhanded” regulations
must be shown to be not “clearly
excessive” in light of the local interests
served by the local rule. Id. See also,
Exxon Corp. v. Governor of Maryland,
437 U.S. 117 (1978); Pike v. Bruce Church
Inc., 397 U.S. 137, 142 (1970).

Both prongs of this test are satisfied
by those portions of the City's Fire
Prevention Directives at issue here.

1. No Protectionist Discrimination.
First, the underlying intent of these
regulations is to promote local safety,
not local economic interests. Thus any
economic burden that results is not
intentional economic protectionism but
“incidental” to the aim of safety.

Also, the rules are written
“evenhandedly” to apply to any trucks
delivering or picking up hazardous
liquids or gases within New York City,
regardless of where the trucks were
manufactured or where their owners
have their legal residence. These rules
are not intended to keep out non-New
York City trucks, but to assure that all
trucks, whatever their origin, are safe to
deliver hazardous materials in the
special conditions of New York City.
See, Exhibit 18, list of New York City
permitted gasoline trucks, showing
owners and mailing addresses, which
shows that of the 306 trucks that now
have Fire Department permits to carry
flammable liquids, 105 are owned b
one of 19 companies from outside o
New York City; 75 are owned by eight
different national gasoline companies;
and the rest are owned by some 50 other
companies, public utilities and City
agencies.

Purther, in their impact, these
regulations do not discriminate in favor
of local residents. To the contrary, if
they impose any economic burden, it is

on the local economy. Any economic
burden that may be created by the need
for truck companies to spend more to
comply with the City's rules is directly
imposed on customers within New York
City, by a pass-along of costs into the
ultimate price paid by the New York
City consumer. New York City is not
asking the rest of the nation to pay for
the City's special safety needs; its
residents pay for these needs
themselves.

This economic fact is demonstrated
by the prices charged to wholesalers
and then to retail customers for gasoline
and fuel oil in various other parts of
New York State, compared to the prices
charged in New York City. See, Tables
in Exhibit 19. Clearly, any increased
costs attributable to special New York
City conditions—including any special
trucking costs—are passed on to and
ultimately burden New York City
residents and businesses, not persons
and companies outside the City.

2. Only Slight Economic Burden.
Second, any impact on commerce from
increased costs to the petroleum and
chemical industries nationwide due to
the City's regulations and transportation
of those products is too small to be
significant. The standard for measuring
impact on commerce is that of impact on
the whale market. not on any one firm or
sub-contractor within the affected
industry. Exxon v. Governor of
Maryland, supra.

Thus, the relevant inquiry is what
impact the City’s regulations have on
the cost of produr.l.ng and selling
flammable and combustible liquids and
gases (petroleum products and certain
chemicals). The shipping cost associated
with these industries is only one
component of the costs of these
industries as @ whole, and in this case,
any increase due to New York City
shipping rules is minimal,

There is little point in discuss
separately the economic impact of each
one of the Fire Department’s regulations
for which it is seeking a Waiver of
Preemption, since only one of them—
tank size capacity—has more than the
slightest impact on any costs.

The ADL Study computed the costs of
these industries’ shipping component
(equipment, drivers, operating expenses,
insurance and licensing), both for the
smaller trucks under the City’s
regulations and also for the larger trucks
not meeting City standards. The ADL
Study's figures, discuseed in its chapter
4 and summarized in Table 4.7, show
that using aluminum tanks rather than
steel, in the same size the City requires,
would actually increase the cost ta the
truck owner, since aluminum is more
expensive. But when larger aluminum

.Morris, deali

tanks are permitted, so that fewer trucks
are required to deliver the volume of
product used in New Yark City, the total
cost goes down. Similarly, with
regulations requiring compartments or
baffles rather than none, it is only when
larger tanks are assumed that the cost of
these construction details varies more
than a few thousands of a percentile.
See, Exhibit 5, Table 4.7.

Although no individual cost statistics
have been developed on the few
additional regulations for which waiver
is sought here, it may confidently be
assumed that no one of them—gravity
discharge equipment rather than pumps,
painting trucks red, transporting gas
cylinders upright with safety caps, or
obtaining a $105 annual truck permit—
would by itself add any significant
amount to a per-truck annual cost-
estimate in the $70,000 range. (See, ADL
Study, Table 4.8 for number of trucks
and Table 4.7 for total costs for the
aggregate number of trucks.) Therefore,
the discussion that follows concentrates
on the economic impact—or lack of
impact—of the regulations limiting tank
capacity. The burden on commerce of all
the other regulations for which waiver is
sought here is simply negligible.

According to calculations by
transportation economist Dr. Richard |.
solely with the costs of
flammable and combustible chemicals
{rather than gasoline and fuel oil), the
increase in cost of complying with the
City's rules amounts to only 0.009 cents
per gallon, which is somewhere from
two-tenths of one percent to one percent
of the delivered price, depending an the
chemical. See, Exhibit 17, Comments of
Dr. Richard |. Morris, December 14, 1987,
pp. 4-5. That impact is clearly
insignificant.

Gasoline and fuel oil make up by far
the largest portion of the flammable and
combustible liquids delivered to New
York City. Compared to lammable and
combustible chemicals, the petroleum-
based products constitute at least nine-
tenths of the market. (The ADL Study
estimated that some 3,225 million
gallons per year of gasoline and fuel oil
were used in the City but only 2.4
million gallons were used per year of
flammable mineral spirits, a major
flammable chemical. See, Exhibit 5, ADL
Study, Table 3.1 at p. 3-5. Estimates by
Dr. Morris based on chemical industry
data suggest that the gallons per year for
all flammable and combustible
chemicals might be as high as 350
million; see Exhibit 17, p. 5). Using either
end of that spectrum, any increase in
costs due to the impact of the City's
regulations on shipping of flammable
and combustible chemicals alone is a
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minuscule part of the entire flammable
and combustible liguids market.

As to the petroleum industry, the
actual cost burden from the City's truck
size rules is even less significant than
that for chemicals. Whereas some
flammable and combustible chemicals
are shipped into New Yark City from
distant manufacturing sites, and thus
would probably use large, long-distance
tankers for local deliveries if the City
permitted them, the gasoline and fuel ail
industry does not need o use such
trucks. Its products are delivered from
local tank farms, not by long-distance
track from distant refineries. Nor do
these tank farms receive their product
by truck, for the most part. A report
from the New York State Energy
Department showed that in 1987 {the
most recent year for which figures were
available), shipment of petroleum
products into New York State was 5L5%
by pipeline, 46.1% by barge, and anly
2.4% by rail and truck, taken together.
See, Exhibit 16, May 1889 Draft New
York State Energy Plan, Vol. I pp. 34-
35. Therefare, with this distribution
system in place, even if the City's
regulations were removed, gasoline and
fuel oil customer deliveries would
continue to be made by local truck
fleets, not | ce tankers.

The local truck fleets are already in
existence, same owned by the gasoline
companies themselves {Amoco, Exxon,
Muobil, Skell, etc.). others by various
tru companies in New Yark City,
Long Island, Westchester County, and
New Jersey. See, Exhibits 18, truck list,
and 7, Affidavit of Pepper 1 9, stating
that in 1990 the Fire Department had
given permits to some 308 trucks for
gasoline delivery and tc some 2,384
trucks for fuel oil delivery in the City.
Therefore, even if the larger trucks were
allowed, there is little incentive for the
petroleum industry to incur any
additional costs for new equipment by
switching to long distance trucks, rather
than continuing to use their smafler
trucks already in place.

The ADL Study, ignoring this fact,
made a thearetical estimate of what
relative costs would be n the shipping
component of the industry, if all
petroleum deliveries as well as all
chemical deliveries were mads b%t:e
larger, long distance type trucks.

Study concluded (Exhibit S, Table £.8)
thaf using the present smalfler trucks,
which take more trips to deliver thaa the
same amount of product than would a
larger truck, increases shipping costs
oo s Fhe ADE Swudy b not

1 s. The

attempt to calculate whether, or in how
rnany cases, petrolenm companies

would actually switch to the larger
trucks if they were allowed Given New
York City's cangested traffic and
narrow, vehicle-lined streets almost
everywhere that local deliveries must be
made, companies might have to continue
to use the more maneuverable smaller
trucks as a matter of practical factl

The final step in determining whether
any economic burden on the market is
an "unreasonable burden on commerce”
is to balance the economic factors
against the weight of the local interest
served by the local rule. The ADL Study
(without using that terminology)
attempted to draw such a balance. The
ADL Study quantified its “risk
asgessment” conclugions and compared
them tonthe ecaonomic assessiment, much
as 8 policy-maker might do in wei
whether a course of action is wur,&mg
cost. The ADL Study’s conclusions,
expressed visually, are found in Exhibit
5, Figures 8.1 (for regulations aa
transpartation of gasoline), 8.2 (for
regulations an transportation of fnel oil),
and 63 (for regulations ca

at
pages 8-2 to 6-4 of the Study. In sach
case, the safety risks associated with
larger trucks with aluminum tanks im
New Yark City increased by 80-00%
over the risks associsted with amall
trucks with steel tanks. Against this riak
Fauinga i hipping sosts aasociaiad
savings costs i
with larger trucks. The balance falls into
the anly “moderately attractive” range
on the ecanamic side, against the
“ih'&hghly unaitractive” range on the safety
8

For such a modest economic gain,
New York City strangly believes that the
extreme increase in risk of accident
{especially given the passibility of
catastro consequences from any
accidest im this locatian) tilts in favor of
maintaining safety. Especially since it is
the City that bears the burden. the City's

ons must be held to constitule
a reasonahble, pot an undus, burden
on commerce.

V. The New York City Regulotions Meet
the Decision Criteria

In the regulations on Waiver of
Preemption, 49 C.F.R. 107221(b). four
factors are listed for the Assistant
Administrataor to consider in making a
determination an whatber the local rulss
qualify for a Waiver of Preemption. The
New Yark City regulations meet all
thess criteria as well.

A. Extent of Cost Incresse and
Eficlency Decrease Js Shgit

The impact of the City's regulations
on cost to the petroleum and chemigal
indnstries is discussed in part IVB

above. In brief, culy the regulations
limiting tank size have any sppreciable
impact on costs. The actual sise of that
impact is only speculative, since it
appears that larger trucks {(which would
lower costs) would be used to make
deliveries in New York City only by the
chemical industry, which represents, at
most, one-tenth of the lammable and
combustible liquids delivered in New
York City. Gasoline and fuel ail would
continue to be delivered locally.
prol;ably in amaller trucks uow being
used.

Efficiency. likewise, is not likely to be
seriously impaired if a waiver is gramted
amd the current size limits are retained.
Some unknown aumber of chemical
producers might choose to ship product
directly fram a distant plant to a New
York City customer in a large aluminum
semi-trailer vehicle without stopping for
re-distribution at a local chemical
brokar, as they do now. Such a shipper
would indeed find it more efficient not
to have the product transfersed to a
smafler Naw York City truck. But as
discussed sbove, the bulk of the
flammable and combustible liquids
delivered in New York City are
ag;id fuel oil, for t:’hlcb there w! beno
efficiency gaia from not having to stop a
large long-distance truck at a tank farm
to reload into amall trucks. Tank farms
are already supplied, more efficiently,
by pipeline and barge, not by large long-
distance trucks. '

Tt is impaortant to sote that none of the
City's construction regulations apply to
trucks carrying hazardous materials that
are simply travelling through the City
without atopping to pick up ar deliver.
Thus it is not necessary for through
shipsmnents either te change trucks or fo
get a permil in order to fravel from one
side of the City to the other. No less of
efficiency ia through-travel is caused by
these regulations at all.¢

B. A Rationad Basis Bxists for These

As discussed in part IV.A abave, the
basis for each of the regulations as to
which a Waiver of Preemption is sought
is safety. Large semi-trailer with
aluminum tanks are more likely to hawve
accidents, and the accidents are mare
likely to be catastrophic in size doe to
the fowar melting point and tenaile
strength of aluminum than steel. Annual

¢ Through trucks sre subject to other New Yesk
City regulations, on permissible soutas sod times of
travel Theww reguintions huve net beea ]
under- e FOSFUSA or wny gl sllerw yot loewnd © -
underthet def, mmd the CHy (oot sunlsing & Wiaiver
ol Pmecption a8 40 tham at thistime. -+ -+ 7
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requirement, contribute to increased
safety by encouraging adequate
maintenance. Each of the other
requirements is based on a safety need
and adds a level of protection for the
public that is rationally required in the
unique conditions of New York City.

C. The Rules Achieve Their Stated
Purpose

The City's regulations on truck
construction and size have been
maintained, first, through the permit
system and also through the
enforcement efforts both of the Fire
Department and the Police Department.
See, Exhibits 7, 8, Affidavits of Pepper
and Novak, describing the permit and
enforcemen! systems. The rules are not
simply stated and left to the truckers’
own consciences, but are actively
enforced, helping insure that the
regulations do achieve their purpose—
that of protecting the public from
potential accidents that could lead to
fires or explosions in the midst of
densely-populated residential or
commercial areas.

The City’s regulations have been in
force for more than half a century. To
date, very few serious accidents
invalving gasoline or fuel oil trucks or
trucks carrying compressed or
flammable gases have occwred in New
York City. Of those that have occurred,

.only three have resulted in fires, and in

each of those cases, the size of the fire
wag minimized by the capacity limits of
the tanks and the requirement that tanks
be constructed with individual
compartments. In no accident involving
a City-specification truck has the tank
been punctured or melted 80 as to
release the product; any release has
always come from injuries to or defects
in loading or cover assemblies. This is in
contrast to accidents elsewhere,
involving federal-specification trucks
made of aluminum, which do rupture
and ordinarily also melt once a fire has
begun, thus leading to release of the
entire contents to feed a still-larger fire.
See, e.g., Exhibits 10, 12, reports on
accidents in Carmichael, CA and
Wayne, N.J. Compare these with
Exhibits 9, 11, reports on accidents in
New York City: Feb. 29, 1988 (Tuel oil
truck piping sheared off, leaked 800
gallons from only one compartment: no
fire); May 5, 1988 {gasoline truck
overtusned, no spill, 2,000 gallons off-
loaded'and truck righted and towed
with other half of contents safe);
October 11, 1988 (3,000 gallon gasoline
truck in collision, overturned, between
500~2.,000 gallons spilled and ignited,
burning two buildings. tank did not

‘pture or melt}); Septamber 13, 1360
,.uel oil truck overturned, leaked

unknown amount of its 4.200 gallons of
oil, no fire); November 29, 1989 (gasoline
truck collided with auto, fire in engine
compartment but cargo tank intact and
no spill or fire).

Given this record, it appears that the
City's regulations have achieved their
stated purpose to date. The City wants
to continue to maintain this good record
by continuing to enforce its regulations
in the future as well,

D. No Need for Uniformity: No Conflict
With Qther States

Congress provided for a Waiver of
Preemption even as to regulations on
topics included in the “covered
subjects” portion of the HMTUSA. as to
which a need for uniformity is stated.
This indicates that a stated need for
uniformity is not the only factor to be
considered in deciding whether to grant
a Waiver of Preemption. The inclusion
of the factor of uniformity, in the list of
factors to be considered in the
Regulations on Waiver (which factors
are not in the statute itself), may simply
be intended for application in cases
where the law as silent on any need for
uniformity, so that this factor may be
essentially inapplicable to considering
the present application. But insofar as
uniformity is weighed on this
application, any need for national
uniformity must give way to the even
more basic need for a level of safety
high enough to protect the population of
the nation's mogt densely-settléd City.

There is no danger that New York
City's regulations will conflict with
those of neighboring jurtsdictions so as
to create a patchwork of rules differing
in each and every political subdivision
through which a hazardous material
shipment may pass. The HMTUSA has
taken care of that possibility. New York
City is unusual—perhaps alone—in
having more stringent safety regulations
than the rest of the nation. The only
trucks that need to meet those rules are
the ones that deliver or pick up in New
York City—not those that simply pass
through with cargo destined for other
locations. The trucks now carrying the
vast bulk of the flammable and
combustible liquids to which the City's
rules apply do not travel nationwide,
and thus do not have to worry about
whether they will meet the otherwise
uniform standards, elsewhere. These
truoks are acceptable where they are, as
they are, in New York City and its
environs.

It is.inconceivable that, if the City's
regulations do receive a Waiver of
Preemption, a City-specification truck
would be held to be in violation of the
HMTUSA just because it was also
operating in New Jersey, Westchester

Caunty, or ou Long Island. That is,
conformance with the City's safer limits,
if those are upheld, should not render
thoge trucks “unfit” to carry their cargos
in adjacent locales, just because the
trucks are not uniform with others.in
those places. Non-uniformity by waiver
does not pose any danger to the overall
rule of uniformity elsewhere.

The HMTLISA emphasizes both
uniformity and safety—the former
presumably not for its-own sake, but as
a method of achieving the latter. In the
case of New York City, the unique
combination of factors {including
density of population, sub-standard road
construction, existence of many
subways, bridges, tunnels, a level of
traffic congestion that makes emergency
response particularly difficult if _
accidents do occur, and the fact that
gasoline and fuel 0il must be delivered
on virtually every street in the City)
means that special rules are needed to
achieve the same leve! of safety as
would be achieved by the uniform rules
nationwide. Where uniformity hinders
rather than helps achieve safety,
uniformity must give way. New York
City's situation presents such a case.

Conclusion

New York City's remaining
regulations meet all the standards for a
Waiver of Preemption. A Waiver should
be granted.

Respectfally submitted,
O. Peter Sherwood,
Cotporation Counsel of the City of New York,
Attorney for Applicants, 100 Church Street,
New York. New York 10007, (212) 785-89063.

Grace Gooduum,
of Counsel.
City's Appendix A

United States District Court, Eastern
Distrigt of New York, National Paint &
Coatings Association, Inc., ef a/., Plaintiffs,
against City of New York, et a/.. Defendants.
Memorandum and Order
84 CV 4525 [ERK)

Korman, J.

In November 1084, plaintiffs brought
this action sguinst the City of New York,
et al, to “enjoin implemantation and
enforcement of ordinances, directives

" and regulations promulgatsd by

{defendants], which ® * * st to
regulate the ﬁn’:flnxndnu
materials. to md: New York

LI I
.

said ordineoss and vegulastons * * ¢
are unlawfukand violate:the. United
States Constitution snxd.are incensistent
with, and preempted:by,-the Hamardous
Matesials Trarspostation Agt ("HRETA")

*
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{49 U.S.C. app. 1801 ef seq. (1982 & Supp.
11983, 11 1984, III 1985, IV 1986, V 1987)]
and regulations promulgated thereunder
[the Hazardous Materials Regulations
(“HMR") 49 CFR 100 et seq. (1969)]." Id.

On March 12, 1985, plaintiffs moved
for summary judgment pursuant to Fed.
R. Civ. P. 58. Judge Sifton characterized
the mation as follows:

On this motion for summary judgment,
plaintiffs * * * seek invalidation on the basis
of preemption of certain sections of the
NYFD's regulations in Fire Prevention
Directives 3-78, 6-76 (Revised), 7-74
(Revised) and 5-83. Plaintiffs divide these
regulations into three categories: (1) Hazard
warning signs. (2) cargo containment
systems, and (3] those regulations that govern
areas regulated by the Federal Motor Carrier
Safety Regulations.

- L] L] * *

In support of its motion, plaintiffs argue
that they are entitled to relief as a matter of
Jaw because New York City's authority to
promulgate regulations concerning the
transportation of hazardous materials is
automatically preempted by federal law. It is
important to appreciate the thrust of this
argument. Plaintiffs are not, for the purposes
of this motion, arguing that New York's
regulations are inconsistent with federal law
or that compliance with both federal and city
regulations would be economically or
technologically impossible. Plaintiffs
recognize that both of these arguments are
peculiarly factual and would require
substantial expert testimony. Rather,
plaintiffs argue that the HMTA “regulates
hazardous material transportation so
comprehensively that any New York City
regulations within this area of detailed and
persuasive federal control are automatically
preempted as a matter of law.”

National Paint & Coatings Ass'n. Inc. v.
City of New York, No. 844525, slip op.
at 5, 7-8 (E.D.N.Y. November 8, 1985)
(citation omitted) (hereinafter “Slip
op.”).

pOn November 8, 1985, Judge Sifton
denied plaintiffs’ motion for summary
judgment on three grounds. First, he heid
that “[p)laintiffs have not made a
sufficient showing that federal
regulations were intended to occupy the
field (of hazard waming systems) with
respect to such a large number of
presumably small local deliveries in the
most densely populated urban
environment or how {defendants’)
regulation constitutes an obstacle to the
objectives of the HMTA." Slip op. at 21
(citation omitted). Second, he held that
defendants’ regulation requiring that
cargo Yanks be made of steel was not
automatically pre-empted because the
federal regulation requiring that cargo
tanks be made of aluminum states that it
is only a “minimum requirement{}” and
the Research and Special Program
Administration of the Department of
Transportation (“RSPA") which has

jurisdiction over this area, has not
“concluded that a requirement beyond
aluminum may not be imposed” /d. at
22-23. Specifically, Judge Sifton
observed:

Specifications of MC-308 cargo tanks and
other hazardous materials containers are
subject to detailed federal regulations at 49
CFR 178. However, the language of the
federal regulations suggest that [RSPA] did
not intend to preempt state regulations in the
same area. 49 CFR 178.340-1 provides that
construction of MC-308, 307 and 312 tanks
must meet the requirements contained in
section 178. Section 178.340~1(b) explicitly
provides that the requirements in section 178
are minimum requirements.

Id. at 22,

Third, Judge Sifton held that
defendants’ regulations could not be
pre-empted by the Federal Motor Carrier
Safety Regulations (“FMCSR"} in the
absence of a factual determination of
inconsistency, id. at 23-25, because the
federal regulation itself states that it is
“not intended to preclude States or
subdivisions thereof from establishing or
enforcing State or local laws relating to
safety, the compliance with which
would not prevent full compliance with
these regulations by the person subject
thereto.” 49 CFR 390.9 {formerly at 49
CFR 390.30 (1987)).}

On April 13, 1887, American Trucking
Associations, Inc., one of the plaintiffs
in the pending action, along with
National Tank Truck Carriers, Inc., filed
a petition with the Office of Hazardous
Materials Transportation {"OHMT") for
an administrative determination
whether the regulations at issue are
“inconsistent” with the HMTA or with
either the HMR or the FMCSR. 52 FR
18,668 (1987). The petition was filed
pursuant to 49 CFR 107.203(a). which
provides that “[a]ny State or political
subdivision or any person affected by a
requirement of a State or political
subdivision may apply to OHMT for an
administrative ruling as to whether a
particular existing requirement of the
State or political subdivision concerned
is inconsistent with a requirement of the
(HMTA) or the regulations issued under
{it].” Pursuant to 49 CFR 107.205(b),
OHMT may publish a “Public Notice
and Invitation To Comment” on the
petition. After receiving comments from
interested parties, the Director of OHMT

! Judge Sifton held that when the FMCSR was
incorporaled into the HMTA. 49 CFR 177.804, “DOT
explicitly stated that the incorporation did not alter
the preemptive effects of the FMCSR." Slip op. at 24.
See 43 FR 4858 (1978) (“The Department does not
intend for [the incorporation of the FMCSR into the
HMTA| to slter the categories of persons subject to
the FMCSR, 1o alter the substanca of those
regulations, or to preempt state or local law not
preampted by the FMCSR before incorporation inte
[the HMTAL").

must employ the following standard to
determine whether a local regulation is
inconsistent with the HMTA:

{1) Whether compliance with both the State
ar political subdivision requirement and the
Act or the regulations issued under the Act is
possible: and

(2) The extent to which the State or
political subdivision requirement is an
obstacle to the accomplishment and
execution of the Act and the regulations
issued under the Act.

49 CFR 107.209(c)(1). (2). The resulting
inconsistency ruling is “advisory in
nature” and intended to “provide an
alternative to litigation for a
determination of the relationship
between Federal requirements and those
of a State or political subdivision.” 52
FR 48,574 (1987). -
On May 18, 1987, the Director of
OHMT issued a Public Notice and
Invitation to Comment on the
application for an inconsistency ruling.
52 FR 18,667 (1987) (hereinafter
“Notice"). Specifically, the Notice
advised interested parties that the
applicants sought an administrative
ruling to determine whether the New
York City regulations at issue here "“are
inconsistent with the Hazardous
Materials Transportation Act (HMTA)
and the Hazardous Materials
Regulations (HMR) issued thereunder,
and, therefore, preempted under section
112(a) of the HMTA."” 3 /d. at 18,868. The
Notice went on to advise interested
parties that comments “should be
restricted™ to the issue of whether the
New York City regulations “are
inconsistent with the HMTA or either
the HMR or the FMCSR issued
thereunder.” /d. at 18,870. With respect
to the issue whether the regulations
were inconsistent with the FMCSR, the
Notice advised that ““a state or local
requirement concerning a subject
addressed by the cited FMCSR

- provisions is preempted only if

compliance with it and a provision of
the FMCSR is impossible.” /d. at 18,669.
On December 2, 1887, OHMT issued
the inconsistency ruling at issue here, 52
FR 48,574 (1987) (hereinafter “IR-22"), in
which it found, inter alia, that, because
“the HMR issued [under the HMTA]
consist of well over 1,300 pages of
complex and detailed regulations(,) (i)t
is apparent, therefore, that the
Secretary, through RSPA, has
extensively exercised the HMTA
authority to issue ‘regulations for the

t Section 112{a) of the HMTA provides that “any
requiremsant. of a State or political subdivision
thereof, which is inconsistent with any requirement
set forth in this chapter, or in a regulation issued
under this chapter, is preempted.” 40 U.S.C. app.
1811(a).
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safe transportation in commerce. of
hazardous.materials.”™ Id. at 48,580
(citation omitted). OHMT also found. to
the extent relevant here, that “{s}ince as
early as RR-2, in 1879, it has been clear
that hazardous materials trangportation

cargo containment systems, packagings,
accessories, construction tesis, )
equipment and hazard warning systems
are areas of exclusive Federal
jurisdiction because of the total
occupancy of those fields by the HMR.”
Id. (emphasis added).

After an extensive recitation of
RSPA's holdings in previous
inconsisterncy rulings and description of
the substance of defendants’
regulations, the Director of OHMT held:

In summary, the City has created its own
independent set of cargo containmmrent,
equipment and related requirements which
overlap the extensive HMR requirements,
which are likely to encourage noncompliance
with the HMR, and which concern subjects
that RSPA has determined are its exclusive
province under the HMTA.

The City misconstrues the purpose of the
language in § 178340-1(b) of the HMR aund in
49 CFR 333.2, which respectively state that
cargo tank “specification requirements are
minimwm i ts,” and that the PMCSR
do not prohibit the use of consistent
additional equipment and accessories. These
regulations provide discretion to carriers but
do not constitute a grant of authority to State
or local governments to impose additional
cargo containment system, equipmsnt ot
related requirements on carriers of hazardous

1aterials.

The City's respouse that it is providing for
greater salety—particularly in light of its
allegedly unique local conditiens——must be
placed in its proper context and. more
significantly, doesnot provide an adequate
basis on which to firrd its requirements
consistent.

First, virtually every urbam and suburhan
jurisdiction in the United States has a
population density which is & matter of
concern in planning for, and regulating,
hazardous materials transportation.

Second. consideration of any unique
population density of New York City most be
a ied by consideration. of the City’s
unique location as a crossrcad fora lerge
percentage of hazardaus materials
transportation between both New England
and Long lsland and the rest of tee Natiom
delays and diversions of such transportation
are of great safety concern

Third. and most significantly, this rasponse
is irrelevant. To the extent that the City
believes tre HMR are inadequate. the City
may file a petition for rulemaking with
OHMT ° * ° or otherwise participate in
OHMT rdlemakings * * ° (or) it oray request
a waiver of preemption under section 112(b)
of the HMTA * * °.

Ip (conciusion). the hazardaus materials
teansportation delays causad by (defendaats’
regulations) * * * are inconaisient with
§ 177853, which maxdetes i
shipments of hazardous materials be
+  eported without unnecessery delay.

Virutally all provisians of the City's
(regulations) result in serions.deluys of
transportation of hazardoue materials,
regalate areas which RSPA bas-defined as
exclusively Federal, undermine the likelihood
of compliance with the HMR, create
obstacles to the accomplishment and
execution of the HMTA and the HMR, are
thus inconsistent with the HAMTA, and the
HMR, and, therefore, are preempted.

Id. at 48,583-84.

Pursuant to 48 CFR 107.211, the City of
New York, as a "person aggrieved" by
an inconsistency ruling, filed an appeal
with the Administrator of RSPA. On
june 19, 1989, the Administrator affirmed
the decision of the Director of OHMT
and adopted his analysis in every
material respect. 54 FR 26,698 {1989)
(hereinafter “Appeal”).?

Plaintiffs now seak summary
judgrment on the baais of that portion of
IR-22, and of previous inconsistency
rulings, in which RSPA has “cansistently
held that it ‘regulates the subject of
cargo tank containment
comprehrensively and thus within this
subject matter area has preempted the
field.' " Letter of December 23, 1387
(quoting [R~2, 44 FR 75,520 (1870)). As
Judge Sifton observed in: his opinicn-on
the first summary judgment motion, see
Slip op. at 8, it is “important to
appreciate’ the argument that plamtiffs
do not make in support of their motion.
While the +BMTA ly provides
that it'pre-empts all | frconsistent
regulations, and while RSPA. expressly
held in IR-22 that-defendants’
regulations were irrconsistent with the
HMTA., phaintiffs do not seek summary
judgment on this ground. Indeed, at the
oral argument of the renewed mrotion for
summary judgmvent, plaintiffs’ counsel

ily disclaimed reliance on
RSPA's holding that defesdants’
regulations constituted an cbatacke to
the-sceomplishment and execution of
the HMTA because they cauee
confusionr ameng carriers and delays m
transportation. Transcript of Deal
Argument, january 12, 1080, at 115 ("1
am not relying on delay for the motion.
The motion is clear ®* * *. We don't
even have to talk about the
ineonsistency provision of Section 112 of
the statute.™). Plaintiffe’ counsel then
arguedithat they were entitled-to
sutamary judgment beoause “{tihe
Depertment of Trarmportation has
intended through its reguletion * * * to
sceupy the designated category we ave

‘talidng about™ * ° fand] triw court

2 On-wppesl. the-Aximintstrator uses the samse

mm.ruri-m {7800).

should defer to that exercive of intent
[because itis rational).” /d. at15.

Piscussion

The Supreme.Caurt hag held that
“[thhe statutorily authorized regulations
of an agency will pre-empt any state or
local law itmt conflicts with such
regulations or frustrates the
thereof.” City of New York v. F.C.C., 486
U.S. 57, 64 (1888). “Beyond that,
however, in proper circumstances the
agency may determine that its authority
is exclumive and pre-empts any state
efforts to regulate in the forbidden
area,” and “hence render unenforceable
state orlocal laws that are otherwise
not inconsiatent with federal law.” Id.

The principal issue raised by
plaintiffs' motion for summary judgment
relates-to the manner in which the :
Department of Tranaportation reached
its.determination that its authority is
exclusive and renders unenforeeable the
New York City regulations at isaue even
if they ure “otherwise not inconsistent
with federal law.” Although regulations
adopted by an agency in accordance
with atatutory authorization have the
forea arud effect of law, id. at 83, the
Depariment of Tranaportation did mot
promulgate - regulation declaring the
regulations are-exclusive nor did it make
any findings to that effect at-the time it
issued the regulations that it now claims
refdect its intent to pre-empt wholly local
regulation. Indeed, while the Director
(OHMT) advised the City that, if it
believed the regulations issued pursuant
to the HMTA are inadequate, “the City
may file a petition for rulemaking with
OHMT", IR-22 at 46,584, DOT has for
some reason not chosen to-exercise
power it may have to-promulgate a

n that would explicitly pre-
empt-all State:and local regulation in
this area. On thecontrary, DOT has
chesen to assert its determimation to
pre-empt in dictum that it enunsiated in
an after the: fast, non-binding opinioa
issued:in the course of an alternative
dispute resolution proceeding. This
opinion rests, in relevant part, on an
inference of DOT s initially unexpressed
intent to pre-esspt derived from the
comprehensiveness of the regulations it
has adapted pursuant to the HMTA. [R-
22.at 48,580

Indetermining the: pre-smptive: effect
df wn “interpretiverude” that, like IR-22,
was not promulgated.in accordance with
the.substantive cules of the

“4A hamurtin aot required tagine-afiect to
sximincpretivstegeistion. Veryingdegrese of
deference are accordetrtoadminiutrative
inlerpretations, based on suclrfuetors as tire
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timing and consistency of the agency’s
position, and the nature of its expertise.” We
need not decide whether these regulations -
are properly characterized as “interpretative
rules.” It is enough that such regulations are
not properly promulgated as substantive
rules, and therefore not the product of
procedures which Congress prescribed as
necessary prerequisites to giving e regulation
the binding effect of law.

Chrysler Corp. v. Brown, 441 U.S. 281,
315 (1979) (citation and footnote
omitted).* Accordingly, assuming
Congress intended to confer on the
Secretary of DOT the power to decide
that its “authority is exclusive and pre-
empts any state efforts to regulate in the
forbidden area (.)" City of New York v.
F.C.C., 486 U.S. at 64 [citations omitted),
the legal effect of that declaration turns
on its reasonableness and
persuasiveness and whether the “choice
to pre-empt ‘represents a reasonable
accommodation of conflicting policies
that were committed to the agency's
care' " by Congress. /d. (quoting United
States v. Shimer, 367 U.S. 374, 383 (1961).
The relevant part of IR-22 upon which
plaintifT's rely fails to meet this test.

Unlike the regulations at issue in City
of New York v. F.C.C., the principal case
cited by plaintiffs, which were preceded
by a “ ‘Notice to retain technical
standards guidelines at the federal level
which * * * could not be exceeded { ) in
state and local technical quality
regulations (,)’ " at /d. at 85 (quoting 50
FR at 52,464), and which were
accompanied by explicit.
contemporaneous findings justifying a
broad exercise of the agency's pre-
emptive power, /d., the advisory ruling
here was issued after the regulations
were promulgated and without prior
notice of DOT s intent to exclusively
occupy the area. Compare with City of
New York v. United States Dep't of
Transp., 539 F. Supp. 1237, 1257
(S.D.N.Y. 1982) ("DOT's interpretation of
its own regulations * ° ® was
announced beforehand and adopted
with a reasoned explanation of its

¢ In [R-22, the Director recognized the force of
this holding when he distinguished between
properly promulgated substantive rules and those
that were not promulgated in the manner prescribed
by Congress:

The reason for distinguishing between FMCSR
provisions incorporated into the HMR by § 177.804
and those incorporated into the HMR by other HMR
sections is that § 177.804 was the subject of unique
rule mMaking. That section was issued by a final rule
which was not preceded by a notice of proposed
rule making (NPRM) because it involved merely
agency practice and procedure. Under the
Administrative Procedure Act (APA), that section,
because of the unusual nature of its promulgation.
could not result in substantive changes, such as a
changs in the pre-emptive effects of the regulations
1t incorporated into the HMR.

IR-22 at 48.575

content and purpose. Consequently, its
validity must be judged by its
reasonableness and necessity, not by its
form."”), rev'd on other grounds, 715 F.2d
732 {2d Cir. 1983), cert. denied 465 U.S.
1055 (1984).

More significantly, the Director
improperly inferred an intent to pre-
empt solely based on “the total
occupaney of those fields by the HMR
[.]" [R-22 at 46.580. The Supreme Court
has expressly held that it is improper to
infer pre-emption on the basis of the
volume and complexity of an agency's
regulation, particularly in the fields of
health and safety:

To infer pre-emption whenever an agency
deals with a problem comprehensively is
virtually tantamount to saying that whenever
a federal agency decides to step into a field.
its regulations will be exclusive. Such a rule,
of course, would be inconsistent with the
federal-state balance embodied in our
Supremacy Clause jurisprudence. [Citation
omitted}.

Given the presumption that state and local
regulation related to matters of health and
safety can normally coexist with federal
regulations, we will seldom infer, solely from
the comprehensiveness of federal regulations,
an intent to pre-empt in its entirety a field
related to health and safety.

Hillsborough Countly, Fla. v. Automated
Medical Laboratories, Inc., 471 U.S. 707,
717-18 (1985); see also Motor Vehicle
Mfrs. Ass'nv. Abrams, 899 F.2d 1315,
1320-21 (2d Cir. 1990) (“[T]n a field
traditionally regulated by state law,
‘(w]e are even more reluctant to infer
pre-emption from the
comprehensiveness of regvlations than
from the comprehensiveness of
statutes.’ " [citation omitted]).3

While these cases deal with judicial
interpretation of an agency's regulations
rather than the interpretation by an
agency of its own regulations, there is
no reason why a different rule should be
applied in the latter case. Ray v.
Atlantic Richfield Co., 435 U.S. 151
{1978), upon which the Director relied
here, IR-22 at 48,580, does not suggest
otherwise. There the Supreme Court
determined that Congress by clear
implication prohibited higher state
safety standards for vessels than those
promulgated by the Secretary. /d. at 174.
Accordingly, the Supreme Court held
that “[(t]he relevant inquiry * * * with
respect to the State's power * * *is
thus whether the Secretary has either
promulgated his own * * ® requirement
for Puget Sound tanker navigation or has

$ The Supreme Court has applied & similar
standard in determining whether field pre-emption
should be inferred from the comprehensiveness of a
federal statutory scheme. English v. Genercl
Electric €o., — US. __, 110 S. Ct. 2270, 2275 (1990},

-

decided that no such requirement should
be imposed at all.” 435 U.S. at 171-72,

Unlike the statutory scheme in Ray v.
Atlantic Richfield Co., supra, there are
no statutory provisions which may be
construed to pre-empt any state or local
regulations requiring greater safety
standards than those actually
promulgated by the Secretary. Indeed,
the only implication that can be drawn
from the statutory scheme is to the
contrary, see 49 U.S.C. app. 1811(b),®
and the Director expressly held in [R-22
that Congress did not intend to
authorize the Secretary to pre-empt
totally local regulation. IR-22 at 486.580.

Specifically, when Congress enacted
the HMTA in 1974, it acted against a
policy of “according deference to lacal
safety regulations (because) local
authorities are generally in the best
position to consider problems unique to
their area and to tailor their rules
accordingly.” City of New York v. Ritter
Transp., Inc., 515 F. Supp. 863, 670-71
(S.D.N.Y. 1981}, aff'd sub nom. National
Tank Truck Carriers, Inc. v. City of New
York, 877 F.2d 270 (2d Cir. 1982); see
Raymond Motor Transp., Inc. v. Rice,
434 U.S. 429, 44344 (1978). While the
Director concluded that Congress
intended to give DOT the power to
promulgate uniform national standards,
IR-22 at 48,574, he observed that the
express pre-emption clause of the
HMTA provides only that “any
requirement, of a State or political
subdivision thereof, which is
inconsistent with any requirement set
forth in this chapter, or in a regulation
issued under this chapter, is
preempted.” 49 U.S.C. ap»n. 1811{a).
Relying on this limitation, the Director
expressly held that:

This express preemption provision makes it
evident that Conhgress did not intend the
HMTA and its regulations to completely
occupy the field of transportation 30 as to
preclude any State or local action. The
HMTA preempts only those State and local
requirements that are “inconsistent.”

[R-22 at 48,574 (emphasis added). The
Director concluded that the most that

—

" 49 U.S.C. app- 1811{b) provides that DOT may
waive pre-emption of a local rule “nol consistent”
with the HMTA or the regulations issued thereunder
“if, upon application of an appropriate State agency.
the Secretary determines that such requirement (1)
affords an equal or greater level of protection to the
public thea is afforded by this chapter or [by]
regulations issued under this chapter and (2) does
not unreascnably burden commerce.” Section
1811(b} plainly implies that only “inconsistent” local
regulations that provide for greater salety are pre-
empted and It provides for s waiver even in such &
case if the regulstion does not unressonsbly burden
interstate commurce. See City of New York v.
United States Dep't of Transp.. 718 F2d 732, 752 n.21
{2d Cir. 1983}, cert denied 466 U.S. 1053 (1084).
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could be said with respect to the intent
of Congress was that “[wihile the
. HMTA did not totally preclude State or
local regulation in this area, Congress
apparently intended, 1o the extent
possible, to make such State or local
action unnecessary.” IR-22 at 48,574
75.7
Presumably based on the premise that
“"Congress did not intend the HMTA and
its regulations to completely occupy the
field of transportation so as to preclude
any State or local action,” id. at 48,574,
on july 27, 1987, while the IR-22
proceeding was pending, the Secretary
of Transportation proposed legislation
that would have amended 48 U.S.C. app.
1804, the statute empowering the
Secretary to promulgate regulations in
this area, to expressly pre-empt “any
State or political subdivision
requirement” concerning, inter alia, “the
designation, description, and
classification of hazardous materials,”
“the packing, repacking, handling,
labelling, marketing, and placarding of
hazardous materials,” “highway
routing” of hazardous materials and
“the design, fabrication, marking,
maintenance, reconditioning, repairing
or testing” of containers used in the
transportation of hazardous materials.
This proposed amendment to 49 U.S.C.
app. 1804 was never enacted into law.?
IR-22, however, makes little effort to
2concile its conclusion that “Congress
did not intend the HMTA and its
regulations to completely occupy the
field.” and the Secretary’s unsuccessful
effort to obtain an express legislative
mandate authorizing its exclusive
regulation of the field, with its stated
conclusion in [R-22 that the
comprehensiveness of its regulation
excludes even complementary and
consistent local regulation.®

’ Consistent with this deference to local safety
regulation. the Court of Appeals in National Tank
Truck Cartiers. Inc. v. City of New York. 877 F.2d
270, 275 (2d Cir. 1982), employed a balancing test to

Moreover, the effort made by the
Director in IR-22 to explain away the
regulatory scheme promulgated under
the HMTA, which expressly appears to
allow for some local regulations
intended to ensure the safe
transportation of hazardous materials, is
unconvincing. In examining the
regulatory scheme, Judge Sifton cited the
text of 49 CFR 178.340-1(b), which
provides that cargo tank specification
requirements are "'minimum
requirements,” and held that, because
the pre-emption provision of the
FMCSR., 49 CFR 390.9 {formerly at 49
CFR 390.30 (1987)), does not preclude
consistent local laws relating to safety,
defendants’ regulations are not pre-
empted as a matter of law. Slip op. at 22,
24. Indeed, the Notice and Invitation to
Comment published by OHMT prior to
its ruling explicitly stated that “a state
or local requirement concerning a
subject addressed by the cited FMCSR
provisions is preempted only if
compliance with it and a provision of
the FMCSR is impossible.™ Notice at
18.669. .

IR-22, however, held that the
minimum requirements clause of the
HMR and the specified provisions of the
FMCSR were intended to “provide
discretion to carriers but {not to)
constitute a grant of authority to State or
local governments to impose additional
* * * requirements on carriers of
hazardous materials." IR-22 at 48,583.
This reasoning is not persuasive.
Standards set by the HMTA and the
HMR are, as a matter of law, minimum
requirements. While these standards
may be exceeded by carriers, this can
be accomplished only after compliance
with specified procedures to ensure that
the manner is which the carriers intend
to ship hazardous materials are equal to
or exceed the minimum level of safety
provided for by the HMTA and the
regulations issued under it. 49 U.S.C.
app. 1808; 49 CFR 107.103.1°

reach the conclusion that local routing requir ts
are not pre-empted because they promote the
HMTA's goals. are not in ""direct conflict ® * * with
the federal regulations such that compliance with
both is a physical impossibility. * * * do not
overlap with any specilic directives of the
Secrelary” and are best issued by localities “far
belter equipped to deo so.”

¥ The proposed tegislation. accompanied by cover
letters from the Secretary of Transportation.
Elizabeth Dale, to the President of the Senate and
the Speakenpol the House. is annexed as Exhibit R to
the Affidavit of Crace Coodman dated fanuary 22,
1988.

* In alfirming the decision of the Directar in [R-22.
the Administrator of the Research and Special
Programs Administration asserted that the
submission of the proposed legislation “is not
evidence of the need to seek a new statement of
. ‘ion from Congress.” Appeal at 28.701.

rding to the Administrator. the purpose of the
legistative proposal “"was to codify in the statute the

experience which the Departmen| had gained in
administering the HMTA since its pessage. thereby
reducing the potential for conflict between Federal
and non-(ederal requirements”. /d. This explanation
simply amounte to bureaucratic double-talk. if the
Secretary was satisfied that Congress intended 1o
authorize DOT to displace all State and local
regulation, a binding regulstion to tha( effect could
have been promulgated. There was no need to seek
legistation to accomplish such a result.

V9 Title 48 U.S.C. app. 1808{a) provides thal:

The Secretary. in sccordance with procedures
prescribed by regulation, is authorized to issue of
refiew. 1o any persoa subject to the requirements of
this chapter, an exemption from the provisions of
this chapter. and from regulations isaued under
section 1804 of this title, if such person transports or
causes to be transported or shipped hazardous
materials in a manner 8o as to achieve s lovel of
safety (1) which is equal to or exceeds that ieve! of
safety which would be required in the absence of

Accardingly, if the minimum
requirements clause of the HMR and the
related FMCSR regulations are intended
to “provide discretion to carriers” to
adopt stricter standards than required
by law, they do 80 in unusually
awkward language that appears to be
inadequate to accomplish their purpose.
Indeed, a contrary definition of the term
“minimum requirements,” as it appeared
in an act of Congress, was recently
adopted by the Court of Appeals:

Use of the term “minimum" strongly
suggests that Congress intended federal law
in this area to supplement, not supplant, the
rights and remedies provided by state law.
Otherwise, the term "minimum
requirements,” rather than “maximum
requirements,” “exclusive requirements” or
some similar phrase would make no sense in-
this context.

Appellees play down the Act's use of the
term "minimum requirements” by arguing
that all Congress intended was to leave room
for manufacturers to adopt additional
requirements voluntarily, not for the states to
add requirements. We believe that the Act’s
other provisions, its legislative history and
the (agency’s) interpretations cited above do
not support the view that the term “minimum
requirements” gives leeway to manufacturers
but not to anyone else.

Motor Vehicle Mfrs. Ass'n v. Abrams,
899 F.2d at 1319-20. This analysis seems
particularly apposite here.!?

While a properly formulated
statement of an agency's intent to
exclusively occupy a field may normally
be conclusive of that issue, provided
that the agency "acted within the
statutory authority conferred by
Congress when it pre-empted state and
local . . . standards,” City of New York
v.F.C.C., 488 U.S. at 68; see
Hillsborough County, Fla. v. Automated
Medical Laboratories, Inc., 471 U.S. 707,
718 (1985}, the relevant part of IR-22
upon which plaintiffs rely is not legally

such exemption. or {2) which would be consistent
with the public interest and the policy of this
chapter in the svent there is no existing level of
safety established. * * * Each person applying for
such an exemption or renewal shall, upon
application. provide a safety analysis as prescribed
by the Secretary lo justify the grant of such
exemption. A notice of an application for issuance -
or renewal of such exemption shall be published in
the Pederal Ragister. The Secrstary shall afford
access lo any such salety analysis and an
opportunity for public comment on any such
application. * * *

' Whether the construction placed on the
“minimurm requirements” and related regulations in
IR-22 is correct need not finaily be resolved here
because. even if these regulations were not intended
to “conslitute a grant to State or locsl governments
lo impose additional . . . requirements on carriers of
hazardous materials.” [R-22 at 48,583, they plainly
do not exclude, or expressly articulate an intent lo
displace, local regulation. See Floride Lime &
Avocado Growers, Inc. v. Poul, 373 U.S. 132, 14743
{1943).
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binding and is not entitled to deference
because it empleys an inappropriate
inference of pre-emption that fails to
reconcile persuasively its

conclusion with DOT's interpretation of
the limitations of the power that
Congress vested in the Secretary and its
own regulations and actions that appear
to reflect these seli-perceived
limitations. .

The Supreme Court's decision in City
of New York v. F.C.C., 486 U.S. 57 (1888),
upon which plaintiffs rely. does not
support their position. There the
Supreme Court addressed the issue
whether the FCC acted within the
authority conferred upon it by Congress
when it totally pre-empted local
technical regulations pertaining to cable
television. When it adopted the
regulations at issue, the FCC specifically
articulated its choice to pre-empt as
follews:

Technical standards that vary from
community to community create potentially
serious negative consequences for cable
system operators and cable consumers in
terms of the cost of service and the ability of
the indusiry to respond le technological
changes. To address this problem, we

in the Notice te retain technical
standards guidelines at the federsl level
which could be used. but could not be
exceeded. in state and local technical quality
regulations.

After a review of the record in this
proceeding, we continue Lo believe that the
policy adopted in 1974 was effective, should
remain in force, and is ennrely consislent
with both the specific provisions and the
genera! policy objectives underlying the 1384
Cable Act. This pre-emption policy has
cons!rained stale and local regulation of
cable technical performance to Class I
channels and has prohibitsd perfarmance
standards mose restrictive than those
cootained in the Commission’s rules. The
reasons that caused the adoption of this
policy appear to be as valid today as they
were when the policy was first adopted. 50
FR at 52.464.

486 U.S. at 65. In concluding that this -
choice to pre-empt constituted a valid
exercise of the power confarved by
Congress under the Cable Act, the
Supreme Court held:

We coachide bere that the Coammnission -
acled within the statudory awtharity conferred
by Congress when it pre-empted state snd
local technical standards governing the
quality of cable television signals. When
Congress eniacted the Cable Act in 1984, &t .
acted agains! a background of federal pre-
emption on this particular issue. For the
preceding 10 years, the Commission had pre-
empied such state aad local techaical
standasds under ite hn;l :l;ga:d
awtherity to “fmiake su
regulstions and prescribe sech restrictions
and condhtions. not inconsistent with law, es
may be necessary to carry out the provisions
of this chapter ® * ** as a means of

implcmenting its legitimate discretionary
powsr to determine what the “public
convenience, interest, or necessity requires”
in thisfield.

Id. at 68-87 (citations amitted).

The differeace between City of New
York v. F.C.C. and this case have
already been alluded to earlier and do
not require extended discussion. Unlike
DOT in the present case, the FCC gave
notice of its intent to pre-empt local law
prior to the adoption of the regulations
at issue, it made principled and
persuagive findings relating to the
exercige of its power at the time it
promuigated the regulations, and the
legislative history left no doubt that it
acted within the statutory authority
authorized by Congress. In almost every
material respect. the opposite is true in
the present case.

Conclusion

The Secretary of Transportation did
not issue a binding regulation or a
persuastve statement of policy
warranting judicial deference, declaring
that DOY's "aathority to regulate is
exclusive and pre-empts any state
efforts to regulate in the forbidden
area(.)” City of New York v. F.C.C. 488
U.S. at 84. In 30 concluding, I da not
pass upon the determination of IR-22
that the New York City regulations
actually conflict with the DOT

s here at issue.

In IR-2, the leading inconsistency
ruling in this area, the Director of OHMT
held that there are "certain areas where
the need for national uniformmity is so
crucial and the scepe of Federal
reguiation is so pervasive that it is
difficult to envision any sitwation where
State or local regulation would rot
present an obstacle to the
asocemplishment and execution of the
HMTA and the (FMR)," 44 PR 73,508

regulation in federafly
regulated field did not present sach e
obstacle, /d., and he framed the ultimate
task in the matter before him as
exsmining “each of the Rhode Island
requirements * * * individually to
determine if they are in direct canflict
with a Federal requirement and if not
whether they presenmt an obstacle to the
accomplishment and execution of the
HMTA and the (HMR}." Id. at 75,568

The application of this analysis to the
New Yark City regulations al isswe lrere
ceuld very well provide a basis for an
inconsistency finding. Indeed. the
Director makes a persuasive case for his
fiading that New York City regulations
actwally “stand]{) as an cbstacie 0 the
accommplishment amd execution of the
full purposes and objectives” of the

HMTA and the pram
thereto. Hines v. Daridewitz, 312US
52, 67 (1941). Becawse of the limited
ground zpoR which the moties for

summary judgment is based, bowever, |
hold omly that the determimation of field
pre-emption based solely on

is not persasive

10 warrant judicial deﬁenaa.
Accordingly, plaintiffs’ motien for
sammary judgrsent is denied.

At eral of the metion,
plaintiffs indicated that, if their motion
were denied, they would seek
certification for an interlocutory appesal
pursuant to 28 U.S.C. 1292(b} (1908).
Although I am sympathetic to sach an
application, see Baylis v. Marriott Corp.,
BﬂFZdﬂ.m(deir 1988), it should
be made in a formal motiea which -
specifically addresses the criteria set
out in section 1292(b) end the effect that
other challenged regulations, which
were mot subject to this motion, would
hawe on the application of the statutory
criteria.

Dated: Brooklyn, New York. October 17,
1900.

So Ordered:

Edward R. Korman,

UsnDf

Appandix B—Ociober 18, 1991 Order of the
United Stams District Court for the Eastern
District of New Yark

United Seates District Comnt, Eestern Distict
of New Yerk, National Paint . . . st ol vs
ALY.C. etal

OARDER

CV-8¢-4525

Korman, J.
Plaintiffs have requesied partial
s § declaring that

ummary judgement aring
certain provisioms of the City of New
York's (City’s) Fire Prevention
Directives (FPDs) are preempted
pursuant to the Hazardous Materials
Transportation Act, as amended 40
US.C. spp. 1801 ot peq. The parties have
agreed and the Court finds that the FPDs
in the covered subject areas of 49 U.S.C.
mmﬂwmmwd
enjoined from ferther enforcement.?
Thase provisions of the FPDs which the
parties agree and the Coust finds ere
peaempied aze: FPD 7-24 {revised @430/
88) ewmamuu-d
33: PPD 6-7% {revised 5/%0/a8)

Sections 2, 25, 26-3(a), M).

27, and 28; FPD 3-83 (revised 5]11[83‘
except Sectiens 2, 3, 6.2 and 7; amd FPD

'Mudcdwwaﬂndh City's coguintions
onhighway reuting. and burs of teawel
certificasionaf drivers of hazardous matesiale
vehiclas of provisions ia tse FPDs that do.act deal
with Gasaporiatisn.
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-76 (3/7/83) except Sections 12, 13-
1(a). 14-3(b). 14-3(c}. 15 and 16.

With respect to the FPD provisions set
forth in the application of the City to the
United States Department of
Transportation dated October 10, 1991,
for a waiver of preemption.? this

? These sections involve. in briel, (a) capacily
limils on tank truck shipmeats. (b} requirements that
tank trucks be constructed of steel and contain
compartments and baffles, (c) that lammable

injunction is stayed for a period of 150
days from October 18, 1991. The City
may petition the Secretary of
Transportation for further relief.
Citations or notices of violations
issued under those provisions for which
waiver of preemption is being sought

liquids not be transported in semi-traiicrs nar gases
or combustible liquids in full trailers. and {d} 2
requirement that trucks be inspected annually and
cartry 8 permit evidencing such inspection.

will not be prosecuted by the City
during the 150 day period.

Dated: Brooklyn, New Yo:k, October 18,
1991.

So Ordered.
Edward R. Korman,
UsSDJ
[FR Doc. 91-27325 Filed 11-14-91; 8:45 am)
BILLING CODE 4910-80-M .




